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Today in both federal and state administrative struc- 
tures are found an increasing number of incorporated 
units serving as governmental agencies or instrumental- 
ities. Courts and the legal profession in general are being 
confronted with a maze of problems involving the legal . 
status and relations of these organizations both with re- 
spect to intra- and intergovernmental affairs and with 
respect to private interests. 

In the past year the question of the taxability under 
state law of shares of stock owned by the Reconstruction 
Finance Corporation in state banks has been presented to 
courts in Maine, Maryland, and Kentucky. A federal 
three-judge court in Kentucky held that these shares 
were not subject to the Kentucky tax. “All the property 
of the Reconstruction Finance Corporation is in reality 
the property of the United States Government, and... 
all the activities of that corporation are just as much ac- 
tivities of the Government as if they were conducted by 


* The material presented in this article is taken from a part of the work being 
done by the writer as a Research Fellow at the Harvard Law School, 1935-36. 
It is in the nature of an approach to the problems involved and will be in- 
corporated as an introductory chapter in a thesis to be submitted for consider- 
ation as a requisite for a degree. 

+ On leave 1935-36. 
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the Secretary of the Treasury in his official capacity or 
by some other governmental official. Congress has 
passed no act consenting that these shares of stock... 
may be taxed by state and local authorities.”* In accord 
with this decision is the Opinion of the Justices of the 
Supreme Court of Maine.* With respect to state taxa- 
tion of national bank stock owned by the R. F. C., the 
Court of Appeals of Maryland reached a contrary result. 
This court said, “We conclude that no special immunity 
belongs to this holding of stock such as to require that 
the stock shall be excepted from the general provision 
for state taxation.” ° 


The United States Supreme Court held, April 29, 
1935, that a Federal Land Bank doing business in the 
State of Arkansas was subject to the foreign attachment 
before judgment laws of that state in favor of a private 
creditor. The Supreme Court again in the case of 
Helvering v. Powers’ held the salary of an employee of 


1 United States and Reconstruction Finance Corporation v. State Tax Com. 
* of Ky., 10 F. Supp. 471 (W. D. Ky. 1935). 

2In re Opinion of Justices, 177 Atl. 897 (Me. 1935). 

3 State Tax Com. of Md. v. Baltimore National Bank, 180 Atl. 260 (Md. 
1935). Case argued and pending decision in the United States Supreme Court. 

4 Federal Land Bank of St. Louis v. Priddy, 295 U. S. 229, 55 Sup. Ct. 705 
(1935). See note (1935) 3 Geo. Wasu. L. Rev. 396. This case is not incon- 
sistent with the proposition that a federal chartered corporation is not a foreign 
corporation within the particular states in the sense that it may not be excluded 
from doing busines} within the states. Leggett v. Federal Land Bank of Co- 
lumbia, 204 N. C. 151, 167 S. E. 557 (1933), and note (1933) 88 A. L. R. 
873. The court in the Priddy case took as conclusive the determination of the 
state supreme court that the definition in the state act was intended to include 
a federal corporation and then decided in the affirmative that Congress had in- 
dicated an intent to permit the state law to operate. 

5 293 U. S. 214, 55 Sup. Ct. 171, 79 L. ed. (adv. op.) 141, 2 L. W. 281 (1935). 
Cf. Ohio v. Helvering, 292 U. S. 360, 54 Sup. Ct. 725, 78 L. ed. 1307 (1934). 
The federal government seems to be limiting the immunity of state instrumen- 
talities from federal taxation to only such functions as are essentially govern- 
mental (political?). Any other operations are subject to taxation regardless 
of the fact that they may be performed by state public officers or corporations. 
The problem of intergovernmental relations in these state-federal cases while 
bearing some resemblance to, is essentially different from, that involving the 
status of a foreign government operating within the territorial limits of an- 
other. In the state-federal situation the solution must be found in the federal 
constitution while in the other it is a problem of international law as applied 
by the municipal courts. Cf. Oliver American Trading Co. v. Mexico and Na- 
tional Railways of Mexico, 5 F. (2d) 659 (C. C. A. 2d, 1924); Bradford v. 
Director Gen. of Railways of Mexico, 278 S. W. 251 (Tex. Civ. App. 1925) ; 
U. S. v. Deutsches Kalisyndikat Gesellschaft, 31 F. (2d) 199 (N. Y. 1929); 
Kunglig Jarnvagastyrelsen v. Dexter & Carpenter, 32 F. (2d) 195 (C. C. A 
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the Boston Elevated Railway, a Massachusetts govern- 
ment corporation, subject to federal income tax. The 
State of Utah considers the R. F. C. Mortgage Company, 
incorporated in Maryland, as a Federal Government 
agency. In view of its relation to R. F. C. and the fact 
that it was brought into existence for the purpose of carry- 
ing out the R. F. C. program under acts of Congress, the 
Mortgage Company is exempt from Utah state taxation.® 
The applicability of state regulations to federal projects 
within the states has been debated in many connections.’ 


2d, 1929); Amtorg Trading Corp. v. Comr. of Int. Rev., 65 F. (2d) 583 
(C. C. A. 2d, 1933); Amtorg Trading Corp. v. U. S., 71 F. (2d) 524 (C. C. 
P. A. 1934); note (1935) 3 Geo. Wasu. L. Rev. 455; and Fairman, Some 
Disputed Applications of the Principle of State Immunity (1928) 22 Am. J. 
Int. L. 566; and note (1934) 3 Gro. Wasn. L. Rev. 65. On the Powers case 
see note (1935) 35 Cot. L. Rev. 301; and C. C. Warp, FEDERAL TAXATION OF 
State GOVERNMENT Corporations (1935), as yet unpublished study prepared 
as a seminar project in the course on Government Corporations at the Law 
School of the George Washington University. 

6 Op. Atty. Gen. of Utah, June 5, 1935, C. C. H. Bank Law Service § 13,508. 

The problem of the power of the federal government to incorporate agencies 
under the general incorporation laws of the states presents one of the most 
difficult situations in the entire field. Theoretically there is nothing improper 
in the creation of such an agency by the federal authorities. If a realistic ap- 
proach to juristic personality is taken, the recognition of the corporation as a 
creature of the state by the general corporation law may be entirely immaterial. 
Incorporation under state law may be a fact to be considered as indicating a 
segregation of the function and activity of the unit from the general business 
of government. From this fact of segregation or differentiation is to be deter- 
mined the fact of corporate personality. See infra page 208. Incorporation 
under state law may be an indication of legislative intent that the particular 
unit is to operate as a federal agency subject to all laws applicable to private 
business units of the incorporating state. Cf. Sloan Shipyards Corporation v. 
Emergency Fleet Corporation, 258 U. S. 589, 42 Sup. Ct. 386, 66 L. ed. 762 
(1922); Emergency Fleet Corp. v. Harwood, 281 U. S. 519, 50 Sup. Ct. 372, 
74 L. ed. 1011 (1930). 

To the effect that Congress may make state corporations instrumentalities 
of the United States and provide for federal punishment of offenses against 
them, see Westfall v. U. S., 274 U. S. 256, 47 Sup. Ct. 629, 71 L. ed. 1036 
(1926). 

No additional power is gained by the federal government by such a device. 
On the other hand such an agency is no less a government corporation because 
of its state charter. 

7 For instance, are activities of T. V. A. within a state subject to control 
by the state public utilities commission? State Regulation of T. V. A., (1934) 
1 U. S. Law Week 1005. Should state laws apply in the territory of a Na- 
tional Soldiers’ Home? Sinks v. Reese, 19 Ohio St. 306 (1869) ; In re O’Con- 
nor, 37 Wis. 379 (1875); In re Kelly, 71 Fed. 545 (C. C. E. D. Wis. 1895) ; 
Ohio v. Thomas, 173 U. S. 276, 19 Sup. Ct. 453, 43 L. ed. 699 (1899); Foley 
v. Shriver, 81 Va. 568 (1886); State v. Intoxicating Liquors, 78 Me. 401, 6 
Atl. 4 (1886). Must federal projects located within a state and municipal 
subdivision thereof comply with local building and zoning regulations? Must 
municipal corporations furnish school, police, fire, and water service to resi- 
dents in federal low-cost housing and slum clearance projects and subsistence 
homesteads? Op. Atty. Gen., Questions Arising in Connection with the Fed- 
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These and a host of other problems are coming to the 
front as concrete instances of the increased activity of 
government through these forms.® 

Chief Justice Marshall in McCulloch v. Maryland° 
settled the much discussed proposition that the United 
States could constitutionally create or employ any in- 
strumentality appropriate to the execution of its existing 
powers. The conflict which culminated in that decision 
had raged about the Second Bank of the United States 
incorporated by act of Congress in 1816 as a private 
owned institution but created for the purpose of serving 
as a fiscal agent of the United States.*° In Smith v. 
Kansas City Title and Trust Company,” in 1921, the 
Supreme Court of the United States went so far as to say 
that the declaration of Congress in an act that an institu- 


eral Subsistence Homesteads Corporations (July 18, 1934). See Comptroller 
General, Dec. No. A-65343 (Oct. 10, 1935). 

8Is a debt of a state improvement authority an obligation of the state within 
the meaning of a constitutional debt limitation? Note (1935) 3 Geo. Wasu. L. 
Rev. 122 and 405; Foley, Some Recent Developments in the Law Relating to 
Municipal Financing of Public Works (1935) 4 Forp. L. Rev. 13. See case, 
Tranter v. Allegheny County Authority, 173 Atl. 289 (Pa. 1934). What is 
the relation of such an authority to the state and to the local government in 
the territory in which it operates? Tranter v. Allegheny County Authority, 
supra. Is Howard University a federal government corporation or a private 
eleemosynary corporation? Maiatico Construction Co., Inc., v. Phelps, 79 
F. (2d) 418 (App. D. C. 1935). Can the Massachusetts legislature create 
a government corporation for the purpose of engaging in the insurance busi- 
ness? In re Opinion of Justices, 195 N. E. 897 (Mass. 1935). May the Amtorg 
Trading Corporation, chartered under the laws of New York, owned and con- 
trolled by the Russian government, claim sovereign privileges? Amtorg Trad- 
ing Corp. v. Comr. Int. Rev., supra note 5; Amtorg Trading Corp. v. U. S., 
supra note 5; L. H. Price, THe Amtorc TRADING CorPORATION AS A GOVERN- 
MENT CorPoRATION (1935), as yet unpublished study prepared in seminar on 
Government Corporations at G. W. U. Can the R. F. C. claim the status of 
the United States government in bankruptcy proceedings? Reconstruction Fi- 
nance Corp. v. Chi., R. I. & Pac. Ry. Co., 55 Sup. Ct. 595, 79 L. ed. (adv. op.) 
642, 2 L. W. 723 (U. S. 1935). Is R. F. C. an agent of the United States? 
R. F. C. v. Krauss, D. C. N. J., No. L-4648, Aug. 9, 1935, see 3 L. W. 32. 
Is the Ohio State Department of Liquor Control a “person” within the gar- 
nishment statute? C. D. Peters Ice & Coal Co. v. Zopf, Muny Ct., Hamilton 
County, Ohio, Aug. 9, 1935, see 3 L. W. 18. See FENSTERSTOCK, Position OF 
GovERNMENT-OWNED CORPORATIONS IN THE FEDERAL Courts (unpub. thesis, 
Harvard Law School, 1928). 

94 Wheat. 316, 4 L. ed. 579 (U. S. 1819). 

10 “An act to incorporate the subscribers to the Bank of the United States,” 
3 Strat. 266 (1816). See remarks of Calhoun, ANNALS or ConcrEss, 14th 
Cong., 1st Sess., Feb., 1816, 1060. 

11255 U. S. 180, 41 Sup. Ct. 243, 65 L. ed. 577 (1921). Of particular inter- 
est in this case is the brief presented by Mr. Charles Evans Hughes arguing 
general welfare as the basis for the federal power. This proposition was ig- 
nored in the opinion of the Court. 








GOVERNMENT CORPORATIONS 165 


tion thereby created was to exist as a fiscal agent and de- 
pository of the government was sufficient to constitute 
the institution a federal instrumentality at least in ab- 
sence of a clear showing that it could not be so employed. 

Corporations as administrative devices in government 
are of current popular interest as a result of their ex- 
ploitation by the Roosevelt Administration.” Govern- 
ment corporations are, however, by no means an innova- 
tion of the “New Deal.” One of the earliest forms of 
corporation recognized as such is the municipal corpora- 
tion, a particular type of government corporation. The 
law with respect to this type of unit has been developing 
for centuries and has received systematic treatment by 
text writers and legal scholars."* While the law of mu- 
nicipal corporations has sufficient peculiarity to justify 
its continued separate and distinct treatment, it, never- 
theless, is properly classified as a specialized division of 
the broader subject of government corporations. From 
this point of view the more maturely developed law with 
respect to municipalities should be helpful in the study 
of other forms of public administrative units. The Re- 
construction Finance Corporation, although extended and 
modified during the present administration, had its origin 
under former President Hoover after the demonstrated 
inadequacy of the National Credit Corporation, a private 
organization. The Federal Land Banks, Intermediate 
Credit Banks, Inland Waterways Corporation, and the 
Panama Railroad Company had been and still are func- 
tioning as more or less permanent institutions of the na- 
tional government. During the World War a number 
of gigantic government corporations were established by 
the federal authorities to function as federal agencies. In 
1927 one writer with progressive farsightedness, if of con- 


12 foennd, The New Deal Corporate Maze, Sat. Eve. Post, Oct. 26, p. 23 
(1935). 

13 Ditton, Municipal, Corporations (5th ed., 1911); McQumumn, Mv- 
NICIPAL CorPORATIONS (2d ed., 1928); INcERSoLL, LAw oF Pusiic CorPorA- 
Tions (1904). 
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servative principles, warned against the danger of gov- 
ernment by corporations.* The growth and develop- 
ment of this device has not been confined to the federal 
field. In fact its progress in the state field is even more 
pronounced than in the federal, though it perhaps has 
not received the wide publicity of the latter. In the 
states the rapid increase in the number of local corpora- 
tions performing certain functions of government and 
the development of the “authority” had been receiving 
the attention of legal writers for some time before 1933.”° 

Government in business is concededly one of the active 
growing points of present-day public administration.” 
The widening of the scope of governmental activity to 
include many projects classically reserved for private en- 
terprise has placed government in the position of man- 
agement control of units organized to function according 
to the received standards and methods of the business 
world. In addition government is making use of busi- 
ness forms and models in the administration of affairs 


properly classified as political or at least noncommercial.” 
Incorporation of government units or the clothing of such 
units with attributes of incorporated entities is a device 


14 McGuire, Government by Corporations (1927) 14 Va. L. Rev. 182; see, 
also Beck, Our WoNDERLAND OF BureAucraAcy (1932) chap. 10. 


15 Cf, FREUND, LEGAL NATURE OF CorporaATIONS (1897) § 24, especially page 
44 and note 1; Merriam, Parratt, AND LEPAWsSKY, THE GOVERNMENT OF THE 
METROPOLITAN REGION oF CHICAGO (Social Science Studies, 1933). 


16 CRECRAFT, GOVERNMENT AND BusINEss (1928); Hatt, GovERNMENT AND 
Business (1934); Case, GOVERNMENT IN BusINEss (1935); PErsons, Gov- 
ERNMENT EXPERIMENTATION IN Business (1934); Dimock, GovERNMENT 
OPERATED ENTERPRISES IN THE PANAMA CANAL ZONE (1934); Drimock, DE- 
VELOPING AMERICA’s WaTERWAYS (1935); VAN Dorn, GOVERNMENT-OWNED 
Corporations (1926); JOHNSEN, GOVERNMENT OWNERSHIP oF Coat, MINES 
(1923); Hopcson, GovERNMENT OWNERSHIP oF Pusiic Utinities (1935); 
DuNN, GOVERNMENT OWNERSHIP OF RAILWAyYs (1913); Wooppy, GrowTH oF 
THE FEDERAL GOVERNMENT (1932, rev'd to 1934); INpUstry AND GovERNMENT 
IN THE Unitep States (Harvard Business School mimeo., 1934) ; THompson, 
Pusrtic OwnersHip (1925); Birp anp Ryan, Pusiic OWNERSHIP ON TRIAL 
(1930); Dimocx, British Pusiic Utimities AND NATIONAL DEVELOPMENT 
(1933); Burns, GovERNMENT AND INpustry (1921); Briccar, Hypro-ELEc- 
tTRIC DEVELOPMENT IN OnvtARIO (1920); FourNntER, RAtmLWAY NaTIONALIZA- 
TION IN CANADA (1935); Morrison, SocIALIZATION AND TRANSPoRT (1933) ; 
note, Government Corporations in Business (1932) 32 Cor. L. Rev. 881. 


17 Consolidation of city and county governments and employment of city man- 
agers are good examples of this trend. 
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long known in political organization.** Nevertheless, 
the rapid growth of these incorporated agencies in the 
past few years is phenomenal and worthy of the atten- 
tion of both the political scientist and the lawyer. Where 
forces are at work which seem to transcend changes in 
political administrations, differences in national and 
local government, in fact, differences in social and po- 
litical institutions of different nations, there is a prima 
facie case established for the isolation and study of these 
forces in an attempt to determine the reasons for their 
existence and their effect on the accepted scheme of legal 
relations.” 


TERMINOLOGY AND APPROACH 


The object of a study of government corporations will 
be the analysis of the legal status and relations of gov- 
ernmental agencies and instrumentalities as well as the 
relations of government itself resulting from its func- 
tioning by means of such agencies, employees, and instru- 
mentalities. The term “government corporations” is 
properly applied in that the materials will be organized 
about the legally most refined of such agencies, the gov- 
ernment corporation. This unit will be examined in and 
of itself in order to understand it both functionally and 
juristically. To obtain this understanding, however, the 
incorporated representatives must be related to and com- 
pared with other types of agencies which also must have 
been considered apart. 

Just as private persons in a complex civilization, so 
government functions by means of legal representatives. 
The study of its administration can be approached as a 
problem of vicarious action and associations in the nth 
degree. It bears a close resemblance to the study of the 
law of agency and associations as developed in private 


18 See Historical Survey, infra 171. 

19 See last paragraph of an address by Solicitor General Reed before the sec- 
tion on International and Comparative Law of the American Bar Association, 
May 8, 1935. Reed, Government-owned Business Corporations (1935), 2 U. S. 
Law Week 1039, 1052. 
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business. Government administration itself may be con- 
ceived of as a corporation in which the legislature is the 
board of directors and the executive the president.” The 
agencies, instrumentalities, and government corporations 
are operating units or independent contractors represent- 
ing the group-entity. The major corporation may per- 
form its function by the employment of persons as “serv- 
ants,” “agents,” “officers,” or “independent contractors” 
with many of the distinctions which attach to such de- 
scriptions in private law translated into terms of public 
law. Because of the public interest involved, however, 
and also as a result of the different historical conceptions 
of public law, many differences will appear. 

In employing representatives as agents or independent 
contractors, agencies, or instrumentalities, the govern- 
ment may engage human persons as individuals, groups 
as aggregates of individuals or incorporated units, origi- 
nally recognized as entities by its own legislative enact- 
ment or by that of another state. 


Where the totality of the intra-governmental relations 
between the government and its “employee” corporation 
spells out management control, direct or indirect, on the 
part of the government rather than mere supervision or 
regulation, the term government corporation will be ap- 
plied in a technical sense in this work.” The term “gov- 


20 Ditton, MunicrpaL Corporations (5th ed., 1911) ch. 11, § 14; Wu- 
LOUGHBY, THE GOVERNMENT OF MoperNn States (1919) 301 and 388; Mc- 
LAUGHLIN, CONSTITUTIONAL History OF THE UNITED States (1935) 776 and 
778; Willoughby, The Juristic Conception of the State (1918) 12 Am. Pot. 
Scr. Rev. 192; Gov. v. Allen, 8 Hump. 176 (Tenn. 1847); Polk, Gov. v. 
Plummer, 2 Hump. 500 (Tenn. 1841); Wulfsohn v. Russian Republic, 192 
N. Y. S. 282, 958; 234 N. Y. 272 (1922); Gaston v. All Russian Zemsky 
Union, 224 N. Y. S. 522 (1927); Respublica v. Sweers, 1 Dall. 41, 44, 1 L. ed. 
29 (U. S. 1779) ; State of Russia v. Nat’l City Bank of N. Y., 69 F. (2d) 44, 
47 (C. C. A. 2d, 1934); Helvering v. British American Tobacco Co., 69 F. 
(2d) 528, 530 (C. C. A. 2d, 1934). For an early discussion of the subject 
suggesting incorporation of governmental agencies, see Willoughby, The Na- 
tional Government as a Holding Corporation: the Question of Subsidiary 
Budgets (1917) 32 Por. Sc. Q. 505. 

211It should be pointed out that management control here does not connote 
a necessary right in a superior government official to direct the operations of 
those who perform the functions of directors. Autonomy or independence of 
action is one of the chief characteristics of the government corporation. The 
directors of such corporations, however, are public officials and perform their 
duties as fiduciaries acting in the public interest. 
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ernment-controlled corporation” might be used but it 
would tend to confusion between regulatory and manage- 
ment control.” The term “government-owned corpora- 
tion” is also misleading unless intended to connote a much 
broader meaning than indicated by the past uses of the 
term.” This term suggests, and tends to be limited to, 
the sole fact of stock ownership which may be, but usu- 
ally is not, significant. 

The term “proprietary corporation,” * while seeking 
the merit of a functional cast, fails of significance be- 
cause of the tendency of courts to attribute a constant 
content to the conception of “proprietary” as distin- 
guished from “public” functions. Because of the con- 
fusion in the cases resulting from this tendency, whatever 
usefulness such a term may have had is seriously im- 
paired. It further presupposes the solution of the prob- 
lem in issue; namely, whether the particular govern- 
mental activity is to be measured by and subjected to the 
body of precepts, technique and ideals ordinarily applied 
to individuals, or whether it is to be the subject of spe- 
cial considerations from which is to be developed a dis- 
tinct system of “administrative law.” 

This confusion in cases distinguishing between “pro- 
prietary” and “public” functions is most familiar in 
the adjudication of the liability of municipal corpora- 
tions in tort. Activities of identical character will in one 
jurisdiction be treated as “proprietary” and in another 
as “public” or “governmental.” An explanation may be 
found in the fact that one court has assumed that a label 
once used to tag a result perhaps properly reached at 
some past time is the reason for the result, and that 


22 Cf. the papers presented before Section of International and Comparative 
Law of the American Bar Association, May 8, 1935 (e.g. Reed, supra note 19). 

23 Cf. Van Dorn, GOVERNMENT-OWNED Corporations (1926); Schnell and 
Wettach, Corporations as Agencies of the Recovery Program (1934) 12 Nortu 
Car. L. REv. 77. 

24 Cf. Thurston, Government Proprietary Corporations (1935) 21 Va. L. 
Rev. 351 and 465; Field, Government Corporations: A Proposal (1935) 48 
Harv. L,. Rev. 775. 
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a “rule” for decision is contained therein. In the case 
at hand it then applies this “rule” derived from the prior 
case which is in no sense the rule of that case and which 
may lead to wholly different results from that which a 
proper consideration of all the pertinent facts of the time 
and place would demand. Another court recognizing 
that such a prior case has not developed a concept of fixed 
content will give proper weight to changed conditions 
and reach a different result. Confusion is further pro- 
duced by the efforts of some courts consciously or uncon- 
sciously to mitigate the American doctrine of sovereign 
immunity, itself a concept in American law based on a 
mistaken interpretation and application of English law.” 
One error follows another, perhaps to produce a just re- 
sult in the case at hand, but, nevertheless, further to clog 
the future functioning of the judicial machinery. For 
these reasons the term “proprietary” and “public” in this 
connection are meaningless, unless the purpose of the in- 
quiry and all of the facts before the court at the time of 
the case are taken into account. 

“Government corporations” as a significant term may 
also be attacked with (1) the assertion that it, too, is 
meaningless unless further defined, (2) the argument that 
the test of management control as spelled out by the total- 
ity of intra-governmental relations is itself indeterminate 
until all of these relations are viewed and weighed func- 
tionally. Both of these arguments must be admitted. The 
term is chosen, however, not because of any supposed 
content or definiteness of meaning but because of the 
fact that its very indefiniteness necessitates a search for 
additional elements to determine its meaning. Further- 
more, it has not suffered the perversion of such terms as 
“public” or “proprietary” in this connection and is not 
misleading as government-owned or controlled. Finally, 


25 Barry, THE Kinc Can Do No Wrone (1931); Borchard, Government 
Responsibility in Tort (1925) 11 A. B. A. Jour. 495, and (1934) 20 A. B. A. 
Jour. 747; ae The Extension of Municipal Liability in Tort (1932) 19 
Va. L. Rev. 97. 
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it does denote the two elements of major import in deter- 
mining the relation; 7. e., a government and a corpora- 
tion. This term would be easily adapted to a broader 
meaning, probably a more natural one, which would in- 
clude any corporate person acting as a representative of 
government in no matter how limited a way. The sig- 
nificance of this natural meaning is not to be denied, as 
it must also be conceded that the determination of man- 
agement control is dependent upon variable factors and 
it is not such a classification as admits of bright line dis- 
tinctions between management and independent opera- 
tion under regulation. This feature of relativity and the 
very indefiniteness of terms, however, should tend to dis- 
courage for a time at least the errors of “conceptual 
thinking” and stimulate a resort to functional materials 
in their proper relation to judicial precepts. 

Although a technical definition of the term “govern- 
ment corporations” has been hazarded, the general spirit 
of this section is to be kept in mind rather than any clear- 
cut terminology. Because of necessary and essential re- 
lationship and a resultant inability to be set apart in 
water-tight categories, many institutions will be described 
herein which in the long run will fall outside the class 
of government corporations as defined in the technical 
sense. The definition itself may be found to be useless 
upon the completion of the study. It will perform a 
service in the beginning, however, in affording a start- 
ing point for organization of materials. 


HISTORICAL SURVEY 


Since the subject under consideration is not essentially 
novel, an examination of relevant historical facts should 
aid in laying a foundation. It is not within the scope of 
this work, however, to treat exhaustively the general his- 
tory of corporate entities. 

At the outset two observations should not be lost sight 


of. First, historically a corporation is not a legal insti- 
2 
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tution which can be set out and defined by accurate and 
exclusive terms. It is rather an elastic and “content- 
less” idea, a “blank form of legal thought.” ** Second, 
since corporateness is a form of thought, it is very easy 
to find corporations and corporate attributes in situations 
to which this form would be applied in present-day think- 
ing, but to which it historically has no proper relation. 
While a comprehensive history of the corporate idea in 
legal thought is still to be desired, the problem has re- 
ceived the careful attention of many scholars.” 
Corporations were recognized in the Roman Law and 
the civil idea of corporate entity has perhaps had its in- 
fluence in Anglo-Saxon Law, although it is not a lineal 
ancestor.” In about the thirteenth century are found the 
beginnings of what is probably the earliest form of Anglo- 
Saxon civil corporation; 1.e., the municipal corpora- 
tion.” The idea of juristic entity of the community, 
borough, efc., was, of course, preceded by, and no doubt 
influenced by, the ideas of juristic entity with respect to 
ecclesiastical bodies, groups, and officers.*° In this con- 
nection began the development of ideas of the corpora- 
tion sole and to some extent of corporations aggregate 
with respect to secular church organizations. Another 
form of corporation which deserves consideration as a 
probable example of a historical type of government cor- 
26 PoLLocK AND MAITLAND, History oF EncLisH Law (1895) vol. 1, 469. 


“Corporation” has a variable and not constant meaning. ANDERSON, LiIMItTA- 
TIONS OF THE CorpPorATE Entity (1931) 7. 

27 The tracing of legal ideas of corporate entity is to be distinguished from 
a search for juristic personality and both from a search for a psychological 
or metaphysical group-entity not recognized in law as possessing juristic per- 
sonality. See GrerRKE, Poniticat, THEORIES OF THE MippLE AcEs (translation 
and introduction by Maitland); Pottock AND MAITLAND, supra note 26; 
MalItTLANp’s CoLiEcteD Papers (ed. Fisher 1911); IncERsoxt, LAw or Pustic 
Corporations (1904); Freunp, Leca, Nature or A Corporation (1897) ; 
Beacu, Pusiic Corporations (1893); Kyp, Corporations (1793); Menrt- 
WETHER AND STEPHENS, LAW oF CorPoRATIONS (1835); etc. 

28 Machen, Corporate Personality-Development of Roman and Other Euro- 
pean Doctrines (1911) 24 Harv. L. Rev. 253, 237; Laski, The Early History 
of the Corporation in England (1917) 30 Harv. L. Rev. 561; Radin, Corpo- 
rate — (1932) 32 Cor. L. Rev. 643; Pottock AND MAITLAND, supra 
note 26. 

29 PoLLOCK AND MAITLAND, supra note 26. 

80 Jd. 
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poration is the curious and at least two-sided Guild.” 
The London Guilds on the one hand constituted trade 
associations and in this sense were private bodies. On 
the other, they performed many public services and in 
many instances functioned as municipal organs. 


ENGLISH COLONIAL CORPORATIONS 


Proprietary Colonies.—In the colonizing and trading 
activities of 15th and 16th century England with respect 
to the proprietary colonies and patents granted as prop- 
erty interests to individuals or groups of individuals in 
the aggregate, corporate attributes are not to be found 
in the thought of the time.* As has been ably pointed 
out the individual proprietors held their territorial rights 
as individual property interests with the usual attributes 
of inheritance, etc., and not as corporations sole.** The 
governmental powers, while they may be conceived of 
as something distinct and differentiated from the land 
titles and, no doubt, could have been, and at times were, 
separated from such interests by the proprietors, at least 
in origin were powers incidental to the territorial rights. 
They were not powers exercised by the proprietor or his 
appointee as the representative of or trustee for the group 
will or interest. ‘These powers were analogous to those 
exercised by the lords under the feudal system of tenure.” 

Corporate Colonies.—In contrast to proprietary colo- 
nies the corporate entity may properly be noted in the 
grants to the incorporated colonies and in trading com- 
panies which were given or assumed governmental 
powers in newly discovered or newly settled territory.” 

31 DitcurieLp, THE City Companies of Lonpon AND THEIR Goop Works 
(1904); Ditrcurietp, THE Story oF THE City CompAntes (1926); PoLtock 
AND MAITLAND, Op. cit. vol. 1, 494. 

32 Osgood, The Proprietary Province as a Form of Colonial Government 


(1897) 2 Am. Hist Rev. 644. 
33 Supra note 32. 
34 Id 


35 At this time business corporations were coming into the foreground in the 
form of associations of adventurers who sought monopolies in trade, etc., 
through grants of corporate powers from the crown. Laski, The Early History 
of the Corporation in England (1917) 30 Harv. L. Rev. 561, 580, 581: “The 
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In some respects these organizations may be cited as early 
examples of government corporations in spite of the fact 
that in the case of the colonial trading companies, they 
were established for the purpose of securing a profit for 
the individuals or their transferees interested in the en- 
terprise. In some cases the corporation as proprietor 
exercised governmental powers as agent or grantee of 
the Crown. In this respect it resembled a privately 
owned and operated corporation functioning as a govern- 
mental instrumentality of today.** In other instances, 
however, the corporation changed its aspect from that 
of a privately owned and operated institution to that of 
a government controlled entity or an institution through 
which the members performed the functions of an auton- 
omous local government.*’ Of the American colonial 
governments, three have been classified as of a “truly cor- 
porate” form. These are Massachusetts Bay, Connecti- 


English temporal corporations when they first appear as ideal persons appear 
not in the character of mere private persons, but in the character—we may 
almost say it—of governmental officers and magistrates who hold property in 
right of their offices. Their lands, their goods are few; what they own is 
jurisdiction, governmental powers and fiscal immunities. This is a character- 
istic feature of our temporal corporations in the first stage of their existence; 
the artificial person comes into being in order that he may govern and do jus- 
tice—that he may govern and do justice to the profit and ease of the members 
of the corporation no doubt, for no one governs or does justice without gaining 
thereby, but it is as much within the sphere of public as within the sphere of 
private law that the nascent corporation becomes active.” PoLliocK AND MairT- 
LAND, Op. cit., 493; see also AuBER, ANALYSIS OF THE EAst Inpia Co. (1826, 
supp. 1828) 

86 Examples of this type are the East India Company before 1784 when the 
act of the 24th Geo. III created the Board of Commissioners for the affairs 
of India to control the governmental operations of the company. CoweELL, 
Courts AND LEGISLATIVE AUTHORITIES IN INDIA (5th ed., 1905); AvuBER, op. 
cit. supra note 35. Cf. the Union Pacific Railroad Corporation through which 
individuals conduct business for profit but which has been given the power of 
eminent domain, etc., and which in view of the public interest involved is sub- 
ject to government regulations. Also National Banks—operated for private 
profit but given the status of federal instrumentalities because of their employ- 
ment as fiscal agents of the federal government. Other early examples of this 
type are: The Hudson’s Bay Company, chartered 1670 and still operating. 
Bryce, THE REMARKABLE History OF THE Hupson’s Bay Company (1900). 
The Muscovy Company, the Levant Company, the Eastland Company, the 
Guinea Company. See Osgood, The Corporation as a Form of Colonial Gov- 
ernment (1896) 11 Por. Scr. Q. 256, 502, 694. Also, the Virginia or London 
Company (organization fully effected, 1612), the Plymouth or New England 
Company of 1620, and the Trustees for Establishing the Colony in Georgia, 
pe Davis, Essays IN THE EARLIER History oF AMERICAN CORPORATIONS 
(1917) vol. 1 


37 F.g., the Massachusetts Bay Company. Osgood, supra note 36. 
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cut, and Rhode Island.** Although there was no legal 
justification for its existence as such, the New Plymouth 
Colony also assumed all of the attributes of a corporate 
form and so functioned during its independent existence.” 
Massachusetts Bay had been incorporated in 1629 in the 
form of a business corporation located in England but 
the governor and assistants transferred their headquar- 
ters to the new territory, taking the charter with them. 
The company soon lost whatever it had possessed of a 
profit motive and evolved from a business organization 
to a public corporation for the government of the col- 
ony.*° Connecticut and Rhode Island were created cor- 
porations in the form of governmental units at the outset. 
Rhode Island, it is interesting to note, operated under its 
1663 charter as its fundamental law until 1842.” 


CORPORATIONS IN AMERICAN COLONIES 


In the American colonies before the Revolution mu- 
nicipal corporations form the most important group of 
public corporations, although others were probably more 
numerous.*” While authority for the creation of cor- 
porations by the colonial governments was in doubt and 
such authority was exercised timidly, nevertheless a lib- 
eral attitude was evidenced which encouraged local in- 
corporation.“ In the case of the proprietary colonies, 
the governor or proprietor was given power to create 
corporations in the exercise of the royal prerogative as 
agent of the King. The power to establish private cor- 
porations under these grants was doubted, but the con- 
text indicated a fairly clear power to incorporate public 
bodies such as cities, towns and villages.** In the case of 


88 Osgood, supra note 36; Davis, op. cit. supra note 36. 


39 Osgood, supra note 36. 
40 Id. 


41 Davis, op. cit. supra note 36. See Luther v. Borden, 7 How. 1, 12 L. ed. 
581 (U. S. 1849). 

42 Davis, op. cit. supra note 36. 

43 Jd. 

44 The royal and proprietary colonial governors were given power by the 
King in his name to provide for “forts, fortresses, platforms, castells, cities, 
townes, and villages and all fortifications whatsoever and the same and every 
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the incorporated colonies the English doctrine that a cor- 
poration cannot create a corporation was a more serious 
handicap.” Incorporation by the legislatures of these 
colonies rather than by the act of the governors was en- 
couraged, however, by an opinion of the legal advisor to 
the Board of Trade to the effect that the colonial legis- 
latures had such power.** In some instances, of course, 
English charters were sought in order to secure a better 
legal foundation for existence. In addition to incorpo- 
rated cities, incorporated bodies for administration of 
schools, workhouses, and poor relief are found in the col- 
onies.** Incorporation during this period, however, was 
the exception rather than the rule. 


STATE CORPORATIONS 


A detailed history of corporations as administrative 
agencies of the state governments will be very important 
and in fact indispensable to a complete study of govern- 
ment corporations. In an introductory survey such as 
this, however, only certain more or less general trends 
may be indicated. 

Judge Dillon points out that “Although not styled as 
such, each one of the United States, in its organized po- 
litical capacity, is in effect a public corporation.” He 
also refers to the governor in his capacity as head of the 
executive department as a corporation sole. Incorpora- 
tion of administrative agencies and clothing of independ- 
ent instrumentalities with governmental powers has been 
developing within the state in proportion to the activity 
of government. What individual does not at some time 
come into legal relationship with one or probably many 
of them to fortify and to the said cities, boroughs, and towns, to grant letters 
or charters of incorporation with all the liberties and things belonging to the 


same.” Davis, op. cit. supra note 36, ch. 1. 
45 Jd, 


46 Opinion of Jackson, counsel to the Board of Trade, upon inquiry from the 
governor of Mass. Davis, op. cit. supra note 36. 

47 Davis, op. cit. ch. II. 

48 Ditton, MunicipaL Corporations (5th ed., 1911) ch. II, § 14. 

49 Td. note 3. 
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of the agencies of local government from the city or 
county itself to such so-called subordinate units as sani- 
tary districts, school districts, school boards, taxing dis- 
tricts, park commissions, police boards, water companies, 
sewer districts and commissions, port authorities and im- 
provement authorities? Because of the wide variety of 
forms of organization of these administrative units, no 
sharp line can be drawn between incorporated and unin- 
corporated agenices. All that can be done profitably is 
to seek to compare the effects in particular cases of the 
presence or absence of what have been accepted in legal 
thought as characteristic attributes of corporate entity. 
These results may, however, be conditioned by the pres- 
ence or absence of other so-called corporate attributes in 
the same instances. To set up a group of “attributes” 
considered as essential to complete “corporateness” so that 
all units not corresponding to the ideal must be classed 
as unincorporated, or at most quasi-corporate, is certainly 
arbitrary and useless for law in action. Nevertheless, in 
the study of these phenomena and their interrelation such 
a tentative grouping is perhaps essential and harmless 
provided the fact is not lost sight of that the differences 
stressed for purposes of abstraction lose much of their 
significance and in some cases entirely disappear when 
viewed functionally. For example, counties are usually 
classed as quasi-corporations rather than full fledged mu- 
nicipal corporations.” For some purposes the distinction 
is important as legal relations may vary with differences in 
function and form of organization.” Counties do possess 


50 INGERSOLL, LAW oF Pusiic Corporations (1904) §§ 32, 33; Bd. of Hamil- 
ton County v. Mighels, 7 Ohio St. 109 (1857). See, also, Tooke, The Status 
of Municipal Corporations in American Law (1932) 16 Minn. L. Rev. 343. 


51 A “quasi-corporation” is a subdivision of the state organized for the po- 
litical administration thereof. As such it is treated as the state with the same 
sovereign immunities and exemptions as the state itself. On the other hand it 
may be charged with a particular function which is considered at the time and 
place a business function even though it is operated for the benefit of the state. 
In such a case the law applicable to private business corporations would prob- 
ably be applicable. Mersey Dock Trustees v. Gibbs, L. R. 1 H. L. 93 (1866). 
If the state were to engage in such a business directly (by means of a bureau 
or officer responsible to the legislature or the executive) for most purposes 
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certain corporate characteristics, however, and for some 
purposes these attributes are just as distinctive as in the 
more highly organized municipal corporation.” For this 
reason the tendency in the early cases to differentiate 
sharply between counties and municipalities as members 
of two distinct genera rather than as between examples 
of two different species of the same genus has played its 
part in the present state of confusion in this branch of 
law. 

Today witnesses a striving for centralization in re- 
sponsibility and control in all government, national, state, 
and local. The corporate form of organization is called 
upon to play its part in aiding this movement, for ex- 
ample, in the consolidation of city and county govern- 
ments into one corporate unit™ and in the incorporation 
of essentially unified functions in multi-governed metro- 
politan areas.* On the other hand the corporate device 
has been the instrument of a less conscious devolution in 
scattering responsibility and control through a multi- 
plicity of separately incorporated, more or less autono- 
mous, units of government functioning in the same area. 
As evidence of the effect of this process, it was reported 
in 1933 that 1,642 governments divided responsibility and 
control in the metropolitan region of Chicago and 419 in 
Cook County alone.” Conditions of municipal finance 
in many states have been responsible in the last few years 
the law of private business units would not be referred to. But see, Ohio v. 
Helvering, 292 U. S. 360, 54 Sup. Ct. 725, 78 L. ed. 1307 (1934) ; South Caro- 
lina v. United States, 199 U. S. 437, 26 Sup. Ct. 110, 50 L. ed. 261 (1905). 

52 Counties are distinct entities from the state in that their indebtedness is 
not that of the state within constitutional limitations. They are usually given 
power to enter into contracts as separate entities, also power to sue and be 
sued for some purposes, etc. Kneier, The Legal Nature and Status of the 
American County (1929) 14 Minn. L. Rev. 141. 

53 McGuire, Centralization of Power in Government (1931) 11 A. B. A. Jour. 
545; MERRIAM, PARRATT, AND LEPAWSKY, GOVERNMENT OF THE METROPOLITAN 
Recion oF Cuicaco (1933); Wooppy, GrowtH oF THE FEDERAL GOVERNMENT 
(1934). 

‘nin E. g., The City and County of San Francisco, the City and County of 
enver. 

55 F. g., New York Port Authority. OUTERBRIDGE, THE Port of NEw York 
Avutuority (1921). 


56 MERRIAM, PARRATT, AND LEPAWSKY, GOVERNMENT OF THE METROPOLITAN 
REGION oF Cuicaco (1933). 
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for a mushroom growth of separately incorporated “ 
provement authorities.” °’ These bodies are created as 
separate units for the purpose of administering construc- 
tion of public works where the state, county, or munici- 
pality is prevented from engaging directly in the enter- 
prise because of constitutional debt limitations. Again 
the device has been useful in the unification of manage- 
ment and responsibility in situations where a naturally 
homogeneous function would be divided by relatively 
constant political lines as in the case of the Palisades In- 
terstate Park** and the New York Port Authority.” A 
detailed analysis of these state government corporations 
will be postponed to some future time in the plan of the 
present work. The importance of this portion of the 
field, however, cannot be overemphasized. 


FEDERAL CORPORATIONS 


In General.—While the most important class of gov- 
ernment corporations in the colonies and the states has 
been the municipal corporation; with respect to the fed- 
eral government, the District of Columbia is probably 
the only example of a federal municipal corporation.” 
The recent law providing for constitutions for and in- 
corporation of the Indian tribes, however, will probably 
bring into being a new class of federal corporations 
adapted to the political and commercial functions of fed- 
eral-controlled self-government for these groups.” 

After the Revolution the federal government created 
under its charter and for a time held an interest in the 
Bank of North America and later in the First and Sec- 


57 Foley, Some Recent Developments in the Law Relating to Municipal Fi- 
nancing of Public Works (1935) 4 Forp. L. Rev. 13, 18. 


58 Kirkman v. Commissioners of Palisades Interstate Park, 193 N. Y. S. 60, 
200 App. Div. 870 (1922). 
59 Note, The Port of New York Authority (1926) 39 Harv. L. Rev. 499. 
60 Municipalities in the territories are under the direct control of the terri- 
torial legislatures and are in this way one step removed from federal control. 
6148 Stat. 987, 988 (1934), 25 U. S. C. §§ 476, 477 (1934). The corporate 
device in this connection was suggested in 1928. MertAM AND ASSOCIATES, 
THE ProsteMs OF INDIAN ADMINISTRATION (1928) 42-43, 462-466. 
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ond Banks of the United States.” As these corporations 
were not subjected to federal management, through stock 
ownership or otherwise, they are not properly classified 
as government corporations.” They were, however, estab- 
lished to function as fiscal agents of the United States 
and were instrumentalities of the federal government if 
not agents. National banks“ and interstate railway cor- 
porations™ have also been chartered by the federal gov- 
ernment and have been employed as fiscal agents or post 
roads and have been classed as federal instrumentalities. 
Organizations of this type have been considered as essen- 
tially private in that they are operated for profit of in- 
dividuals and management control is ordinarily left in 
the hands of those who are privately interested through 
the profit motive. This is true even though the activities 
are closely regulated by the government and although the 
government is represented by a minority in the manage- 
ment.” In cases where this government “regulation” goes 
further than regulation as such and becomes “manage- 
ment control,” these agencies would then be properly 
classed as government corporations. As has been pointed 
out above, however, such a change may or may not have 
significance functionally since the difference is one of 
degree of control, and single elements rather than totality 
of control may be all important in some instances. 





62 CLARKE AND HALL, LEGISLATIVE AND DocUMENTARY History oF THE BANK 
or THE Unitep States: INCLUDING THE OrIGINAL BANK oF NorTH AMERICA 
(1832) ; Lewis, A History oF THE BANK oF NortH AMERICA (1882); Ho.ps- 
wortH, THE First BANK oF THE UnitEp States (1910). 

63 Federal ownership of stock in these banks was entirely accidental and 
amounted to a majority holding for only a very brief period. VAN Dorn, Gov- 
ERNMENT-OWNED CoRPORATIONS (1926). 

6413 Srar. 100 (1864), 12 U. S. C. § 21 (1934); as amended 22 Srar. 162 
(1885); 32 Srat. 102 (1902); 42 Strat. 767 (1922); 44 Srat. 1226 (1927); 
48 Srar. 184 (1933); 12 U. S. C. § 24 (1934). McCulloch v. Maryland, supra 
note 9; Farmers’ Nat’l Bank v. Dearing, 91 U. S. 29, 23 L. ed. 196 (1875); 
Davis v. Elmira Savings Bank, 161 U. S. 275, 16 Sup. Ct. 502, 40 L. ed. 700 
(1896) ; Easton v. Iowa, 188 U. S. 220, 23 Sup. Ct. 289, 47 L. ed. 452 (1903) ; 
Lewis v. Fidelity and Deposit Co. of Maryland, 54 Sup. Ct. 848 (U. S. 1934); 
Coon v. Smith, 4 F. Supp. 960 (Ill. 1933). 

6512 Srar. 489 (1862). Cf. the Northern Pacific, 13 Srat. 365 (1864); also 
the Texas Pacific, 16 Srat. 573 (1871). 


66 See 12 Sra. 490 (1862), as amended. 
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National Academy of Sciences.—An instrumentality of 
a different type” was incorporated by the federal govern- 
ment in 1863. In that year Congress established the Na- 
tional Academy of Sciences.“ ‘This body was required, 
when called upon by any department of the government, 
to investigate, examine, experiment, and report upon any 
subject of science or art. While the ordinary member- 
ship has the power to make its own organization, includ- 
ing its constitution, by-laws, and rules and regulations, 
and to fill all vacancies created by death, resignation, or 
otherwise, the corporation is under a duty to report to 
Congress. The expenses for the work of the corporation 
undertaken at the request of any government department 
are to be paid from the appropriations for that depart- 
ment, and the corporation is not to receive compensation 
for any services rendered the government of the United 
States.” 

National Soldiers’ Home.—Three years later, 1866, the 
National Home for Disabled Volunteer Soldiers, prob- 
ably the first government corporation properly so-called, 
was incorporated by Congress.” Under the 1866 Act the 
President of the United States, the Secretary of War, the 
Chief Justice of the United States Supreme Court and 
“such other persons as may from time to time be associ- 
ated with them” were incorporated as a board of man- 


67 Smithsonian Institute exists as a corporate body created by act of Con- 
gress in 1846, 9 Star. 103, 20 U. S. C. § 49 (1934). Although it performs many 
services for the national government it was provided for by the terms of the 
will of James Smithson in 1826. At present it receives some appropriations 
of public funds in addition to its private funds, is under duty to report to Con- 
gress and directs the operations of several federal bureaus. “In the act in- 
corporating the Smithsonian Institute. . . Congress clearly indicated that it was 
to be regarded and held as one of the public institutions of the government.” 
Jackson v. Baker, 24 App. D. C. 100, 103-4 (1904). 

68 Act of March 3, 1863, as amended in 1870. 12 Strat. 806; 16 Strat. 277. 
The National Research Council was perpetuated by the Academy in 1919 act- 
ing under executive order of Woodrow Wilson No. 2859 (May 11, 1918). 

69 Act of March 3, 1863, supra note 68. 

7014 Strat. 10 (1866). General Grant, Admiral Farragut, and other distin- 
guished generals, admirals, cabinet officers, the Chief Justice, and other promi- 
nent citizens had been incorporated in 1865 as the National Military and Naval 
Asylum. 13 Strat. 509. This organization was reincorporated in its present 
form by the 1866 act. 17 Strat. 417 (1873) changed the name from “National 
Asylum for Disabled Volunteer Soldiers” to “National Home for Disabled Vol- 
unteer Soldiers.” 
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agers. By Act of 1894 it is provided that “the Secretary 
of War shall cause a thorough inspection to be made of 
the National Home for Disabled Volunteer Soldiers, its 
records, disbursements, management, discipline, and con- 
dition, such inspection to be made by the Inspector Gen- 
eral’s Department, who shall report thereon in writing, 
and said report shall be transmitted to Congress at the 
first session thereafter.” "* The general treasurer is re- 
quired by the same act to give a bond to the United States 
“faithfully to account for all public moneys and property 
which he may receive.” The franking privilege under 
sections 5 and 6 of the Post Roads Act is extended to of- 
ficial mail matter of the Home. The management of the 
Home is under laws and regulations of the Articles of 
War, adapted, however, to the Home life rather than 
the more rigorous conditions of active army service. The 
National Home, while not identical in purpose with the 
later incorporated agencies, does, in form, bear some re- 
semblance to these administrative undertakings, and has 
been involved in litigation which may throw light on 
some of the problems confronting other incorporated 
agencies.” 

Panama Railroad.—The history of revenue producing 
corporations of the federal government begins with the 
acquisition of a transportation corporation as an incident 
to a much more familiar project, the Panama Canal.” In 
1904 the United States government acquired ownership 
of and practically all of the stock of the Panama Rail- 
road Company and has operated this unit in conjunction 


7128 Strat. 412 (1894). 
7228 Strat. 412 (1894); 14 Srar. 10 (1866); 18 Srar. 359 - 21 
ous. 350 (1881); 22 Srar. 322 (1882); 40 Star. 1042 (1918) ; 482 4; 
S. 4827; 16 Srat. 599 (1871); 17 Srat. 417 (1873); 31 *.. a7 745 
ti900- 01); 35 Srar. 372 (1908) ; 35 Strat. 1012 (1909) ; 38 Start. 850 (1915). 
For cases involving the National Home and its branches, see supra note 7, and 
National Home for Volunteer Soldiers v. Parrish, 229 U. S. 494, 33 Sup. Ct. 
944, 57 L. ed. 1296 (1913); Lyle v. N. H. D. V. S., 170 Fed. 842 (C. C. 
E. D. Tenn. 1909). With respect to the = S. Soldier’s Home in the District 
of Columbia see Speir v. U. S., 31 App. D. C. 476 (1908). 
73 32 Strat. 481 (1902); 33 "Sart, 429 (1504) 5 36 Stat. 772 (1910); 36 
Stat. 1451 (1911). Panama Railroad Co. v. Minnix, 282 Fed. 47 (C. C. A. 
Canal Zone 1922); see, also, 27 Op. Atty. Gen. 19 (1908). 
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with the Canal since that time. This corporation had 
been chartered under the laws of the State of New York 
in 1849 and is still operated under the New York char- 
ter although it is controlled by the federal government. 
It is interesting to note the parallel between the func- 
tions of the Panama Railroad operated as an incorpo- 
rated government enterprise and of the Panama Canal 
operated as an unincorporated department or bureau.” 
While the former organization was not brought into be- 
ing by the federal government as a state chartered fed- 
eral agency, nevertheless, the federal government con- 
tinued operations under the then existing form and has 
not surrendered the state charter or substituted one from 
Congress or consolidated the railroad with the unincorpo- 
rated Canal administration. 

Alaska Railway.—Under authority of an act empower- 
ing the President to locate and operate railroads in 
Alaska, the United States acquired all the property and 
stock of the Alaska Northern Railway Company.” Asa 
result of this purchase the corporation has been held to 
be a government corporation.” In contrast to the status 
of the Panama Railroad it is classified as a government 
department and as such partakes of the sovereign nature 
of the United States.” 


Subsidized Corporations.—In the earlier history of the 
United States the general tendency of both state and fed- 
eral government in the encouragement of enterprise 
deemed essential for the public interest, took the form of 
subsidy or grants to private individuals or corporations 
properly termed private.” In many instances these cor- 
porations were granted important governmental powers, 


74 Dimock, GOVERNMENT OPERATED ENTERPRISES IN THE PANAMA CANAL 
Zone (1934). 


75 38 Star. 305 (1914); 48 U. S. C. §§ 301-308 (1934); 30 Op. Atty. Gen. 
332 (1915); 31 Op. Atty. Gen. 597 (1915). 


76 Ballaine v. Alaska Northern Ry. Co., 259 Fed. 183 (C. C. A. Alaska 1919). 
77 Jd. and 34 Op. Atty. Gen. 232 (1924). 


78 = Field, Government Corporations: A Proposal (1935) 48 Harv. L. 
Rev. 775. 
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such as that of eminent domain.” It is also of minor sig- 
nificance that the United States was represented on the 
Board of Directors of the Union Pacific Railway, char- 
tered under federal law, subsidized by federal land 
grants, and endowed with the power of eminent domain 
and other public advantages.” 

Federal Land Banks.—Beginning with the establish- 
ment of the Federal Land Banks for the purpose of re- 
lieving the farm credit situation in 1917, however, a new 
era is marked in the use of the corporate device in fed- 
eral administration.** The Land Banks chartered under 
federal law, like the Federal Reserve Banks, were de- 
signed to operate as private institutions, provided capital 
should be forthcoming from the investing public. In the 
event that such capital should not be available, the Sec- 
retary of the Treasury had been authorized to subscribe 
for the stock of each of these types of corporation from 
the funds of the United States.** In the case of the Fed- 
eral Reserve Banks ample private funds were interested 
in this investment. Consequently, although these cor- 
porations are closely regulated and supervised by the fed- 
eral government and form an integral part of the national 
financial structure they, nevertheless, operate as private 
or independent units.“ In the case of the Land Banks 
private capital was not forthcoming. The United States 
thus found itself embarked upon the business of farm 
credit.* The original plan of organization of these cor- 
porations, whereby the federal government exercised 
initial control through the Board of Directors, was de- 
signed as temporary. By means of an ingenious arrange- 





79 See the railroad corporations, supra note 65. 

8012 Strat. 489 (1862). 

81 39 Star. 362, et seq. (1916); 41 Srar. 1148 (1921); 42 Srar. 1474 (1923). 
See, also, Ex. Or. No. 6084 (Mar. 27, 1933); 43 Stat. 17 (1924); 45 Srar. 
1558 (1929); 12 U. S. C. § 671, et seq. (1934). 

82 Supra note 81 and 38 Stat. 251 (1913), 12 U. S. C. § 284 (1934). Cf. 12 
U. S. C. §§ 694-698 (1934). 

83 Unitep States GOVERNMENT MANUAL (1935) 209. 

84 See Annual Reports of Federal Farm Loan Board and Farm Credit Ad- 
ministration (1917 to date). 
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ment whereby the borrowers were to become sharehold- 
ers through National Farm Loan Associations, stock 
ownership and control was designed to pass to private 
hands.*’ In view of the extent of government investment, 
however, the feature of the temporary organization giv- 
ing to the government majority control of the Board of 
Directors was made permanent.” For this reason the 
Federal Land Banks are properly classed as government 
corporations in spite of the fact that relative stock owner- 
ship of the United States has fluctuated from 98% at the 
outset to 2% in 1928 to a majority again after the begin- 
ning of the federal battle against the late Depression, 
and now stands at approximately 50% as an average for 
all the banks.** It should be noted in addition that under 
the recent acts relating to farm credit the federal gov- 
ernment has made extensive contributions to the capital, 
so that the present federal investment in the enterprise is 
not limited to the nominal stock ownership.” 

World War Corporations—With the entry of the 
United States into the World War the corporation as an 
administrative unit of federal government appeared in a 
new or, at least, in an aggrandized form. During this 
period were incorporated the United States Emergency 
Fleet Corporation,” the United States Grain Corpora- 


85 In the original act it was provided that, after the subscriptions to capital 
by national farm loan associations should amount to $750,000 in any bank, that 
bank should retire the original capital stock subscribed to by the United States. 
Twenty-five per centum of all sums thereafter subscribed for capital stock were 
to be used for this purpose. 39 Star. 364 (1916), 12 U. S. C. § 696 (1934). 

86 39 Srar. 362 (1916), 12 U. S. C. § 673 (1934); 39 Strat. 363 (1916); 42 
Strat. 1474 (1923), 12 U. S. C. §§ 678-683 (1934). For further changes in 
organization of the board of directors, see 48 Stat. 270-273 (1933). 

87 As of Dec. 31, 1934, according to information furnished by the Farm Credit 
Administration the percentage of stock owned by the United States in the 
Land Banks is as follows: Average for all banks—53.1%; in individual banks 
—Springfield, 62.5%; Baltimore, 58.2%; Columbia, 74%; Louisville, 40.3%; 
New Orleans, 69.1%; St. Louis, 49.3%; St. Paul, 54.7%; Omaha, 31.3%; 
Wichita, 45.5%; Houston, 42.4%; Berkeley, 52%; Spokane, 69.6%. 

88 Emergency Farm Mortgage Act of 1933, 48 Strat. 41; Farm Credit Act 
of 1933, 48 Stat. 257; Federal Farm Mortgage Corporation Act of 1934, 48 
Strat. 344; Farm Credit Act, June 3, 1935. 

89 Incorporated in the District of Coluntbia by the United States Shipping 
Board, which was created by 39 Star. 728, et seq. (1916). Its powers were 
increased by Ex. Or. No. 2664, July 17, 1917, and act of Congress, 40 Srar. 
182 (1917). Van Dorn, GovERNMENT-OWNED Corporations (1926) 43; 
Matrox, BuimwpInc THE EMERGENCY FLEET (1920). 
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tion,” the United States Housing Corporation,” the War 
Finance Corporation,” the Sugar Equalization Board,” 
the Spruce Production Corporation,” and the Russian 
Bureau, Incorporated.” Staking billions on the venture 
the United States government embarked on an experi- 
ment in public administration which was without real 
precedent at the time and which has provided a rich back- 
ground in governmental experience.** Upon the model 
set up then the ‘““New Deal” has incorporated many mem- 
bers of its group of “alphabet agencies.” During the 
War period the railroads of the country were brought 
under federal control and operated through the Director- 
General of Railroads.’ At the present time there is agi- 
tation in many quarters for the creation of a Federal 
Railroad Corporation to take over and operate for the 
federal government the railroads of the country. Advo- 
cates of this plan point to the tendency of other countries 
such as Canada, England, Germany, etc., toward govern- 
ment operation of transportation facilities. 


While it has been necessary for purposes of liquida- 
tion to continue some of the war-time corporations to the 
present time in spite of their emergency character, they 


98 


are no longer in active operation.” As an outgrowth of 





90 Created by Ex. Or. No. 2681, Aug. 14, 1917, pursuant to provisions of the 
Food Control Act. 40 Stat. 276 (1917). Van Dorn, op. cit. supra note 89 
at 81. 

91 Organized in 1918 by the Secretary of Labor under the laws of New York. 
Van Dorn, op. cit. at 139. 

92 Created by act of Congress. 40 Stat. 506 (1918); 15 U. S. C. §§ 331- 
373 (1934); see 32 Op. Atty. Gen. 181 (1920); 32 Op. Atty. Gen. 332 (1918). 
Van Dorn, op. cit. at 121. 

93 Created a corporation under the laws of Delaware by administrative act 
of Herbert Hoover as United States Food Administrator with the approval of 
the President but without formal executive order, 1918. Van Dorn, op. cit. 178. 

94 Chartered by the Director of Aircraft Production, 1918, under the laws 
of the State of Washington. The corporation was directly authorized by act 
of Congress. 40 Stat. 888 (1918). Van Dorn, op. cit. 249. 

5 Incorporated under the laws of Connecticut by the War Trade Board in 
1918. Van Dorn, op. cit. 255. 

96 Van Dorn, GOVERN MENT-OWNED CorporATIONS (1926); Wu.LoucHBy, 
GOVERNMENT ORGANIZATIONS IN WAR TIME AND AFTER (1919). 

97 See Federal Control Act of Aug. 29, 1916, 39 Strat. 645, and Transporta- 
tion Act of 1920, 41 Strat. 456. 

8 The War Finance Corporation has been terminated as such but some of its 
business still remains to be wound up. CoNnGrEsSIONAL Directory (1935) 503. 
U. S. Housing Corporation is still functioning under the Labor Department for 
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war-time experience, however, the Federal Intermediate 
Credit Banks and the Inland Waterways Corporation 
have been formed, which seem destined to function as 
more or less permanent agencies of the national govern- 
ment. 


Federal Intermediate Credit Banks —Under the Agri- 
cultural Credits Act of 1923 twelve Federal Intermediate 
Credit Banks were incorporated by the United States gov- 
ernment.” ‘These banks were located in the same districts 
as the Federal Land Banks and they are managed by the 
same directors. The War Finance Corporation had been 
revived and extended in 1921 to supply deficient inter- 
mediate and short term credit to dealers in agricultural 
products and livestock.” To secure permanently the 
benefits of such an agency the Intermediate Credit Banks 
were formed and this function of the War Finance Cor- 
poration transferred to them.” ‘These banks are entirely 
government owned in that the United States, under statu- 
tory authority, subscribed to and holds all the capital 
stock of $60,000,000. Every bank is expressly given “all 
the usual powers of corporations, and shall have power 
to sue and be sued in law and equity, and for purposes 
of jurisdiction shall be deemed a citizen of the State 
where it is located.”” When designated for that purpose 





the purpose of liquidating the government’s housing projects undertaken during 
the War. U. S. GoverRNMENT MANUAL (1935) 125. The United States Ship- 
ping Board Emergency Fleet Corporation has been continued as the Merchant 
Fleet Corporation. 44 Strat. 1083 (1927). ConcresstonaAL Directory (1935) 
475, 6. Other war time corporations have been liquidated and dissolved. 


99 42 Strat. 1454 (1923) as amended, 12 U. S. C. § 1021, et seq. (1934). See 
34 Op. Atty. Gen. 23 (1923). Title II of this same act, 42 Star. 1461 (1923), 
provided for creation of private corporations known as National Agricultural 
Corporations. 12 U. S. C. § 1151 (1934). By act of June 16, 1933, 48 Srar. 
272, 12 U. S. C. § 115la (1934), it was enacted that no more of these associa- 
tions should be formed after that date. The same act provided for the creation 
of the Regional Agricultural Credit Corporations by the R. F. C., which are 
now being liquidated under the F. C. A., infra note 126. Loans from a re- 
volving fund set up for the Secretary of Agriculture were authorized to be 
made to “Local Agricultural Credit Corporations” or other organizations quali- 
fied to do business with the federal intermediate credit banks. 47 Srat. 60 
(1932), 12 U. S. C. § 1401 (1934). 

100 42 Star. 181 (1921). 


101 Supra note 99. 
a 
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they are to act as fiscal agents of the United States.*” 
They originally functioned in a manner similar to the 
Federal Land Banks under the supervision of the Fed- 
eral Farm Loan Board, but by Executive Order of March 
27, 1933, reorganizing the federal administrative struc- 
ture, they now function as part of the Farm Credit Ad- 
ministration.*” 

Inland Waterways Corporation.—The Inland Water- 
ways Corporation was created by Act of Congress in 1924 
to take over development and operation of the Federal 
Barge Lines on the Mississippi River and other inland 
and coastwise waterways.’ ‘This enterprise was under- 
taken largely as an experiment. Because of the ruinous 
cut-throat competition of the railroads with the water 
carriers and of the failure of government regulation to 
meet the situation, practically all common carriers on in- 
land waterways had been forced out of business. In 
order to preserve for the nation the economies of this 
type of transportation, the federal government entered 


the field as operator. It charged the Inland Waterways 
Corporation with the duty of determining, by means of 
its practical experience, whether or not the public advan- 
tage required utilization of these waterways and with the 
task of developing this means of transportation if it 


should prove feasible." The corporation took over the 


property and functions of the Division of Inland and 
Coastwise Service of the War Department, to which had 
been transferred in turn the functions and properties of 
a committee of Inland Waterways Transportation formed 
under the Director-General while the railroads were 
under national control.*” ‘This corporation operates the 
Federal Barge Lines on the Mississippi River and has 


102 Section — (d), 42 Srar. 1454 = 12 U. S. C. § 1024 (1934). 

103 Fx, Or. No. 6084, March 27, 1933 

104 43 Srat. 360 (1924). 

105 Van Dorn, GOVERNMENT-OWNED CorpoRATIONS (1926) 206; DATA RE 
INLAND WATERWAYS CORPORATION (mimeographed release by Inland Water- 
ways Corporation Jan. 1, 1935). 

106 Supra note 104. 

107 Supra note 105; Dimocx, DEvELopinc AmERIcA’s WatERWAys (1935). 
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acquired as a subsidiary the Warrior River Terminal 
Company, incorporated under the laws of Alabama.’” 
Although designed as an agency of government to con- 
duct this business under conditions governing private 
enterprise only until private initiative can safely be en- 
trusted to resume operations, the corporation has been 
functioning for a period of ten years. No one having an 
adequate knowledge of its problems would care to pre- 
dict when, if ever, private enterprise will again be cap- 
able of taking over its business. 


Muscle Shoals—While chronologically the Tennessee 
Valley Authority was brought into existence much later 
as part of he Roosevelt “New Deal,” no historical survey 
would be complete without some reference to the agita- 
tion in Congress for federal operation of the Muscle 
Shoals Plant for the production of electric energy.” 
This development, including two nitrate plants, a steam 
plant, and Wilson Dam had been acquired during the 
War for the production of nitrate for munitions. It had 
never been actually used and constituted a white elephant 
on the government’s hands. While it was suggested that 
a Federal Power Corporation should be formed to ad- 


minister this project, its proponents met with no success 
until 1933.**° 


R. F. C.—With the financial crash of 1929 and the fol- 
lowing depression curtailing credit throughout the coun- 
try, some gigantic means of loosening credit facilities was 
frantically sought.* In execution of a plan for finan- 
cial relief and stabilization, made public by President 
Hoover on October 7, 1931, an organization known as 


108 Jd, Annual Reports of the Inland Waterways Corporation. 

109 See PowELL, COMPILATION AND ANALYSIS OF CONGRESSIONAL DEBATES 
ON THE RIGHT OF THE FEDERAL GOVERNMENT TO OPERATE ELectTRIC POWER 
Projects (1935); VAn Dorn, GOVERNMENT-OWNED Corporations (1926) 304. 

110 Infra page 198. 

111 Before the organization of the National Credit Corporation or the R. F. C. 
here referred to, Congress had incorporated the Textile Foundation for the 
relief of the textile industry. 46 Strat. 539, 540 (1930), 15 U. S. C. §§ 501- 
506 (1934). This corporation receives no direct support from public funds but 
closely resembles the National Acadamy of Sciences in structure and status. 
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the National Credit Corporation was formed October 
13, 1931, which filed incorporation papers under the 
laws of Delaware.” This organization was a private 
corporation with a capital of $500,000,000 created as a 
credit pool by the nation’s financiers. It functioned for 
a few months and was of benefit in restoring some con- 
fidence and in loosening some of the frozen credit fa- 
cilities, but it was entirely inadequate to cause much 
effect on the general situation. On December 16, Presi- 
dent Hoover, in conference with a delegation of five mem- 
bers of the House, urged the prompt passage by Con- 
gress of legislation to provide for the creation of an 
emergency reconstruction corporation along the lines of 
the former War Finance Corporation.** Such an act was 
approved January 22, 1932.°* Under its provisions the 
Reconstruction Finance Corporation was brought into 
existence February 2, 1932, with a capital of $500,000,000, 
entirely subscribed by the United States. The figure just 
quoted represents the capital stock purchased by the 
United States through the Secretary of the Treasury but 
it should also be mentioned that in the period of opera- 
tion from February 22, 1932, to December 31, 1935, the 
Secretary of the Treasury purchased notes of the cor- 
poration to the amount of $4,640,000,000. The total re- 
ceipts of the corporation were $9,374,501,686.11. In the 
same period the corporation disbursed $9,363,189,210.86, 
divided as follows: in ordinary activities, $6,247,006,- 
283.34; to other governmental agencies and for direct 
relief, $2,349,318,260.85; to the Secretary of Treasury 
for notes issued, $545,000,000; and to banks, $221,864,- 
666.67." These figures are cited merely for the purpose 
of giving some indication of the size and scope of opera- 
tions of this institution. 

112 Tye Unirtep States DAILy, vol. 6. no. 185, Oct. 8, 1931, 1795, c. 3. 

118 Jd, vol. 6, no. 244, Dec. 17, 1931, 2355, c. 7. 

114 Act of Jan. 22, 1932, 47 Srar. 5, 15 U. S. C. § 601 (1934). 

115 Jesse H. Jones, SUMMARY OF THE ACTIVITIES OF THE RECONSTRUCTION 


FINANCE CORPORATION AND Its ConpiITION As oF DeEcEMBER 31, 1935 (N. Y. 
Times, Jan. 26, 1936). 
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The management of the corporation is vested in a 
board of directors composed of the Secretary of the 
Treasury, ex officio, and six others appointed by the Pres- 
ident of the United States by and with the consent of the 
Senate. It functions for the purpose of “providing emer- 
gency financial facilities; aiding in financing agricul- 
ture, commerce and industry; purchasing preferred 
stock, capital notes or debentures of banks, trust com- 
panies and insurance companies; and making loans and 
the allocation of its funds as prescribed by law.” *** 

The original act under which it was created has been 
amended and extended three times under the Hoover 
Administration and fourteen times since.” Reconstruc- 
tion Finance Corporation is given succession for ten 
years from January 22, 1932, but at the present time Feb- 
ruary |, 1937, is set as the date of suspension of its lending 
and borrowing activity except that commitments made 
before that date may be fulfilled thereafter within a year 
from the date of the agreement.”* The corporation’s bor- 
rowing is at all times subject to the control of the Treas- 
ury and its activities subject to termination by Presiden- 
tial proclamation.’* 

A curious device was adopted to establish a relation- 
ship between R. F. C. and the War Finance Corporation. 
Section 5202 of the Revised Statutes, as amended, was 
amended by striking out the words, “War Finance Cor- 
poration Act,” and inserting in lieu thereof the words, 
“Reconstruction Finance Corporation Act.”**”° The 
powers of R. F. C., therefore, bear a close resemblance 
to and in most cases are identical with those of the War 
Finance Corporation. The corporation is given free use 
of the mails, while the board of directors is authorized 
to contract with employees without regard to other laws 


116 Supra note 114, and see Unitep States GOVERNMENT MANvAL (1935) 
220. 

117 See Unitep States GOVERNMENT MANUAL (1935) 219. 

11848 Star. 318 (1934), 15 U. S. C. § 60la (1934). 

119 Supra note 115 at 5. 

120 See section 6 of Act of Jan. 22, 1932, 47 Srar. 8. 
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applicable to the employment and compensation of offi- 
cers or employees of the United States. It has the power 
to make loans and borrow money, is called a body cor- 
porate, has a corporate seal, can sue or be sued, and make, 
amend and repeal by-laws and regulations. Obligations 
of the corporation, however, are to be treated as public 
debt transactions by the Secretary of the Treasury. The 
United States guarantees the interest and principal of the 
R. F. C. bonds and debentures and the Treasury furnishes 
the forms for the obligations and keeps the dies. The 
Treasury of the United States or the Federal Reserve 
Banks are ordered to act as depositaries and fiscal agents 
in the business of the corporation, and the corporation 
is also a fiscal agent of the United States. The corpora- 
tion and its obligations are expressly declared to enjoy 
enumerated exemptions from taxation.” Reconstruction 
Finance Corporation then, the most gigantic of all gov- 
ernment corporations, originated under a Republican 
administration, but has been continued and expanded as 
adapted to the program of the Democratic party now 
in power. Organized as a temporary agency, its activity 
has been expressly extended and the liquidation of its 
operation, if it were to be terminated immediately, would 
require at least a generation. 


Federal Home Loan Bank System and Regional Agri- 
cultural Credit Corporations—Two other organizations 


121 Act of Jan. 22, 1932, 47 Strat. 5, as amended to Jan. 31, 1935, 15 U. S. C. 
§ 601, et seq. (1935). For cases relating to the activities of R. F. C., see supra 
notes 6 and 8, also the following: Therell v. Rinaman, 107 Fla. 110, 144 So. 
327 (1932); In re Liquidation of Cashmere State Bank, 169 Wash. 258, 13 
P. (2d) 892 (1932); Riches v. Hadlock, 80 Utah 265, 15 P. (2d) 283 (1932) ; 
State ex rel. Richmond v. District Court, 45 Wyo. 29, 14 P. (2d) 673 (1932) ; 
Blades v. Hood, 203 N. C. 56, 164 S. E. 828 (1932); Bassett v. Merchants’ 
Trust Co., 115 Conn. 530, 161 Atl. 789 (1932); Touchstone v. Gormley, 172 
S. E. 335 (Ga. 1933); Rand v. Merrimack River Savings Bank, 168 Atl. 897 
(N. H. 1933); Baird v. Forbes State Bank of Forbes, 251 N. W. 846 (N. D. 
1933); Petition of Vervena, 169 Atl. 117 (R. I. 1933); Dept. of Water and 
Power v. Vroman, 22 P. (2d) 698 (Cal. 1933); see note, Status of Capital 
Notes and Debentures (1934) 2 Geo. Wasu. L. Rev. 391; note, Authority of 
F. R. C. to Deal in Gold (1934) 2 Geo. Wasu. L. Rev. 375. For an illumi- 
nating discussion of the relation of the corporation to the federal government 
see the opinion of the court in the recent case of Langer v. U. S., 76 F. 


(2d) 817 (C. C. A. 8th, 1935). 
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originating in 1932 deserve mention. The Federal Home 
Loan Bank System with its supervising Home Loan Bank 
Board,” and the Regional Agricultural Credit Corpora- 
tions organized by the R. F. C. under authority of Title 
II of the Emergency Relief and Construction Act of 
July 21, 1932. Twelve of the latter organizations were 
created in the Federal Land Bank districts.** These 
units were designed to make direct loans to farmers and 
stockmen for agricultural purposes.” ‘This function has 
now been assigned to Production Credit Corporations 
under the Farm Credit Administration.’ As the Pro- 
duction Credit Corporations are brought into operation, 
the Regional Agricultural Credit Corporations are being 
liquidated under the F. C. A.” 

The Home Loan Bank system in its original form in- 
cluded the Home Loan Bank Board as the general regu- 
latory agency with a system of Federal Land Banks oper- 
ating independently but subject to supervision of the 
board.’** This system was designed to perform a service 
for urban home owners similar to that of the Federal 
Land Banks for farmers. While the system resembles 
the Federal Land Banks in function, its relation to the 
government is more nearly like that of the Federal Re- 
serve, in that the banks making up the system are not 
operated under paramount government ownership and 
management. The Home Loan Banks are, nevertheless, 
authorized to act as depositaries of public funds and as 
financial agents of the United States whenever so desig- 
nated by the Secretary of the Treasury. They also enjoy 
the immunities from taxation of federal instrumentalities. 
They are bodies corporate and as such are expressly given 


122 Federal Home Loan Bank Act, 47 Stat. 725 (1932), 12 U. S. C. §§ 1421, 
et seq. (1934). 

123 Act of July 21, 1932, 47 Srar. 711, 15 U. S. C. To (e) (1934). 

124 UNITED States GOVERNMENT MANUAL (1935 , 2 

12547 Srat. 711 (1932), 15 U. S. C. § 605b (e) (i934). 

126 See Ex. Or. No. 6084 (March 27, 1933) and 48 Strat. 257 (1933), 12 
U. S. C. § 1131, et seg. (1934). 

127 Supra note 124. 

128 47 Strat. 726, 736 (1932), 12 U. S. C. §§ 1423 and 1437 (1934). 
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power to adopt, use and alter a corporate seal, sue and 
be sued, to contract, purchase, hold, and lease real prop- 
erty, to “hire and fire” employees, to make by-laws, rules 
and regulations for the conduct of their affairs, and “shall 
have all such incidental powers, . . . as are customary and 
usual in corporations generally.” *” 

In addition to the members of this system established 
and functioning under the Act of July 22, 1932, as 
amended to date, three components have been added 
under the ‘““New Deal” legislation. These are the Home 
Owners’ Loan Corporation,” the system of Federal Sav- 
ings and Loan Associations,” and the Federal Savings 
and Loan Insurance Corporation.*” 


Home Owners’ Loan Corporation.—The first of these, 
the Home Owners’ Loan Corporation, was created under 
authority of Section 4(a) of the Act of June 13, 1933, 
known as the Home Owners’ Loan Act of 1933." It is 
expressly called an instrumentality of the United States. 
The members of the Federal Home Loan Board are the 
board of directors and as such have power to make by- 
laws, rules and regulations for the accomplishment of 
the purposes of the corporation. It is given authority to 
sue and be sued in any court of competent jurisdiction, 
federal or state. The United States owns all the capital 
stock and now guarantees both principal and interest of 
all H. O. L. C. bonds. The purpose of the corporation 
is the refunding of mortgages existing as incumbrances 
at the date of the act, June 13, 1933, against homes not 
exceeding $20,000 in value. Bonds of the corporation 
rather than cash are given to the mortgagee upon his 
agreement to accept them, as the object of the corporation 
is the refinancing of the indebtedness so as to relieve dis- 


129 47 Strat. 726 (1932), 12 U. S. C. §§ 1423-1449 (1934). 
130 Home Owners’ Loan Act of 1933, 48 Srat. 128, 12 U. S. C. §§ 1461, 1463, 
1463a and 1463b (1934). 
asse Strat. 132 (1933), as amended 48 Star. 645 (1934), 12 U. S. C. § 1464 
182 48 Strat. 1256 (1934), 12 U. S. C. § 1725. 
133 Supra note 130. 
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tress and save the homes of defaulting mortgagors rather 
than the liquidation of existing mortgages.** 

Federal Savings and Loan Associations—Federal Sav- 
ings and Loan Associations are provided for by the same 
act.**° Section 5(a) reads, “In order to provide local 
mutual thrift institutions in which people may invest their 
funds and in order to provide for the financing of homes, 
the Board is authorized, under such rules and regulations 
as it may prescribe, to provide for the organization, in- 
corporation, examination, operation, and regulation of 
associations to be known as the ‘Federal Savings and 
Loan Associations,’ and to issue charters therefor, giving 
primary consideration to the best practice of local mutual 
thrift and home-financing institutions in the United 
States.” These associations are not banks within the 
meaning of Section 19 of the Federal Reserve Act.** 
They are subject to regulation by the Home Loan Bank 
Board and may act as fiscal agents for the United States. 
They are exempt from federal taxation but subject to 
state taxation at a rate not greater than that imposed on 
competing state institutions. Provision is made for the 
conversion to a Federal Savings and Loan Association 
of any member of a Federal Home Loan Bank.’ In 
the recent case of Hopkins Federal Savings and Loan 
Association of Milwaukee v. Cleary,’** however, the Su- 
preme Court of the United States held that the amended 
section of the act which permitted conversion of a state 
institution upon vote of 51% of the stockholders at a legal 
meeting, had no implication of necessity for state con- 
sent to the change, and that inasmuch as the act contem- 
plated conversion without state consent it is a violation 
of the Tenth Amendment to the Federal Constitution. 


134 Jd. and Unitep States GOVERNMENT MANwAL (1935) 405, et seq. 

135 Supra note 130. 

136 Federal Reserve Bulletin, 1934, p. 304. 

137 Opinion of General Counsel of Home Loan Bank Board, Feb. 7, 1934, 1 
U. S. Law Week 650. 

138 3 U. S. Law Week 250 (Dec. 9, 1935). On constitutionality of the Home 
Loan Bank Act, see opinion of General Counsel of Home Loan Bank Board, 
March 8, 1934, digested, 1 U. S. Law Week 648. 
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Federal Savings and Loan Insurance Corporation.—By 
Section 402 of the Act of June 27, 1934, known as the 
National Housing Act, was created the Federal Savings 
and Loan Insurance Corporation.** ‘The members of 
the Federal Home Loan Bank Board are made the “board 
of trustees.” The principal office is declared to be in 
the District of Columbia. Capital stock is provided for 
to the amount of $100,000,000, all of which is subscribed 
by the Home Owners’ Loan Corporation. .The corpora- 
tion exists as such from the date of the enactment and 
is expressly called an instrumentality of the United States. 
Among its powers are “to adopt and use a corporate seal, 
to have succession until dissolved by act of Congress, to 
make contracts, to sue and be sued, complain and defend 
in any court of law or equity, state or federal, to ‘hire 
and fire’ employees and fix the compensation thereof 
without regard to provisions of any other laws relating 
to the employees of the United States, and to borrow 
money, and issue bonds for the purposes of the act.” The 
corporation is given the free use of the mails, is made a 
government depositary or fiscal agent upon designation 
as such by the Secretary of the Treasury, is exempt from 
all state and federal taxation except with respect to its 
real property, and is required to report annually to Con- 
gress. The purpose of this unit is to insure the accounts 
of Federal Savings and Loan Associations and also of 
other building and loan associations, and codperative 
banks organized and operated according to the laws of 
the state, district, or territory in which they are char- 
tered or organized.” 

National Mortgage Associations and Federal Credit 
Unions.—At this point might also be mentioned National 
Mortgage Associations,“ provided for under Title III 
of the National Housing Act, to operate under the ad- 


189 48 Srar. 1256 (1934), 12 U. S. C. § 1725 (1934). 
140 Jd. and Unitrep States GovERNMENT MANUAL (1935) 427. 
141 48 Srat, 1252 (1934), 12 U. S. C. § 1716 (1934). 
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ministrator of the Federal Housing Administration, and 
Federal Credit Unions, provided for by the Federal 
Credit Union Act, approved June 26, 1934."* Except for 
the fact that these agencies are declared to be federal de- 
positaries or fiscal agents upon designation of the Secre- 
tary of the Treasury, they are created in a similar manner 
and with similar powers to state chartered corporations 
for the business of mortgage financing in the one case 
and mutual credit for persons of small means in the other. 
They are made subject to the same taxation as state char- 
tered institutions, except that no state is permitted to dis- 
criminate against these corporations in favor of the state 
organizations.” 


Components of F. C. A.—By Executive Order of 
March 27, 1933,'* issued by President Roosevelt under 
authority of Congress empowering him to reorganize the 
administration agencies of government,'*° all institutions 
dealing with agricultural credit were consolidated and 
reorganized under the Farm Credit Administration 
thereby created. One of the purposes enumerated in the 
act delegating this power to the President is, “To segre- 
gate regulatory agencies and functions from those of an 
administrative and executive character.” In addition to 
those agencies already mentioned, 7. e., Federal Land 
Banks and Intermediate Credit Banks, the federal cor- 
porations now operating as part of the system include 
Production Credit Corporations, the Central Bank for 
Co6éperatives, twelve district banks for codperatives, and 
the Federal Farm Mortgage Corporation. The members 
of this system offer complete and codrdinated facilities 
for extending long, short, and intermediate term credit 
to farmers for practically every agricultural purpose. 


142 48 Strat. 1216 (1934), 12 U. S. C. § 1752, et seq. (1934). 
143 48 Strat. 1255 (1934), 12 U. S.C. § 

12 U. S. C. § 1768 (1934). 
144 Fx, Or. No. 6084. 
14547 Strat, 1518 (1933), 5 U. S. C. § 126 (1934). 


1722 (1934); 48 Srar. 1222 (1934), 
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T. V. A.—Tennessee Valley Authority, created under 
Act of May 18, 1933, is perhaps the most important of 
the remaining “(New Deal” agencies.” Tennessee Valley 
Authority is designed as a permanent independent agency 
for the purpose of: “1. Maintenance and operation of 
government-owned properties in the vicinity of Muscle 
Shoals, Alabama, and unified development and control 
of water resources of the Tennessee River and its tribu- 
taries through the construction of dams to. provide navi- 
gation, control floods, and, as an important incident 
thereto, produce power. 2. Utilization of the power for 
the purpose of determining the relative costs of public 
and private power operation, the distribution of this 
power to the greatest number of people. 3. Experimenta- 
tion to lower the cost of production, distribution, and ap- 
plication of the major elements of fertilizers, and pro- 
motion of the national defense by maintaining a plant 
ready to manufacture nitrates. 4. Planning for the com- 
plete Tennessee River watershed, including erosion con- 
trol, forestation, the further use of mineral resources, the 
promotion and codrdination of industry and agriculture, 
surveys and plans for the proper use of land and other 
natural resources, and the general social and economic 
well-being of the valley.” *’ 

Much controversy has been occasioned by the creation 
of this Authority, which is termed a “great social ex- 
periment” on the one hand or a “radical and unjustified 
interference with private enterprise through government 
competition” on the other. Without passing judgment 
on the purposes or form of this institution it should be 
noted, as pointed out above, that the “experiment” is not 
an unheralded innovation. Agitation for some such en- 
terprise has been witnessed on the floor of Congress and 


146 48 Srat. 58 (1933), 16 U. S. C. § 831 (1934). 

147 Unitep States GOVERNMENT MANUAL (1934) 271. See T. V. A. v. Ash- 
wander, 78 F. (2d) 578 (C. C. A. 5th, 1935) ; case docketed in Supreme Court 
No. 403, 4. Argued Dec. 19, 20, 1935. See report of briefs and oral argument, 
(1935) 3 U. S. Law Week 283 and 322. 
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elsewhere ever since the national government found itself 
confronted with the problem of the disposition of the 
Muscle Shoals property.“** The Authority is a govern- 
ment corporation but it is designed to operate with the 
flexibility and initiative of private enterprise in a manner 
similar to the Inland Waterways Corporation.” In re- 
sponse to an Executive Order '” the Authority has formed 
under the laws of Delaware a subsidiary mortgage-loan 
company called Electric Home and Farm Authority, Inc. 
The Tennessee Valley Associated Codperatives, Inc., was 
also created as a so-called “private” corporation under 
the laws of Tennessee upon the initiative of the three 
directors of T. V. A. These incorporators serve as a 
board of directors for the T. V. A. C., Inc., but act 
through an administrator. Capital was furnished by an 
allocation of $300,000 by the Federal Emergency Relief 
administrator. The purpose of the corporation is “to 
promote, organize, establish, manage, finance, codrdinate, 
and assist in any way whatsoever in the development of 
co6perative enterprise in territory served by T. V. A.” *” 


Other Federal Agencies—To complete the survey of 
government corporations in the federal sphere, the re- 
maining federal incorporated agencies deserve brief at- 
tention.’ These are: Commodity Credit Corporation, 


148 Supra note 109. 

149 See a comparison of the powers of T. V. A. and Inland Waterways Cor- 
poration. Annual Report of the Inland Waterways Corporation for year 1934, 
age 7. 

, 150 Ex. Or. No. 6514 (Dec. 19, 1933). 

151 UnitED STATES GOVERNMENT MANuAL (1935) 283. 

152 Under authority of Ex. Or. No. 6470 (Nov. 29, 1933), the Public Works 
Administration organized the Public Works Emergency Housing Corporation 
under the laws of Delaware. Because of adverse decisions of the Comptroller 
General the corporation was not put into active operation and is now being 
liquidated. See Opinion of Atty. Gen., Feb. 7, 1934, digested, (1934) 1 U. S. 
Law Week 589; Unitep States GOVERNMENT MANUAL (1935) 457. The Fed- 
eral Subsistence Homesteads Corporation was created by order of the Secre- 
tary of the Interior, Dec. 2, 1933, to serve as the operating and lending agency 
of the Division of Subsistence Homesteads. This corporation was also char- 
tered under the laws of Delaware, and its principal place of business is desig- 
nated as 100 West Tenth Street, Wilmington, Del., the same as that of the 
P. W. E. H. Corporation above. The resident agent in each case is the Cor- 
poration Trust Co. of that address. The Federal Subsistence Homesteads Cor- 
poration acts as a parent corporation for the operation of local subsidiary home- 
stead corporations. Thirty such local corporations have been formed to date, 
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chartered under the laws of Delaware pursuant to Ex- 
ecutive Order;** Federal Surplus Commodities Cor- 
poration, also chartered under the laws of Delaware ;*“ 
Federal Deposit Insurance Corporation, organized under 
authority of the Banking Acts of 1933 and 1935;*° the 
Export-Import Bank of Washington and the Second Ex- 
port-Import Bank of Washington, both organized by di- 
rection of Executive Order under the laws of the District 
of Columbia;*” the Federal Prisons Industries, Inc., 
formed by Executive Order of December 11, 1934, pur- 
suant to an act of Congress of June 23, 1934;*" and the 
R. F. C. Mortgage Corporation, a subsidiary of R. F. C. 
recently chartered under Maryland law.*® 


all but three under the laws of Delaware. For copies of the charter of the 
Federal Subsistence Homesteads Corporations, the Commodity Credit Cor- 
poration, Federal Surplus Relief Corporation and several other “New Deal” 
corporations, see Cong. Rec., 74th Cong., Ist sess., pp. 1577-1592 (Feb. 6, 1935). 

By Act of May 27, 1933, 48 Srar. 95, 15 U. S. C. §§ 77bb-77mm (1935), 
Congress provided for a “Corporation for Foreign Security Holders” which 
was to be brought into existence only upon the finding by the President that 
it would be in the public interest to start its functions. The President found 
that the work was better done for the present, at least, by private interests. 
Ronald, National Organizations for the Protection of Foreign Bandholders 


(1935) 3 Geo. Wasu. L. Rev. 411. 


153 Fx. Or. No. 6340 (Oct. 17, 1933). “Section 7 of the act extending the 
life of the Reconstruction Finance Corporation (Public No. 1, 74th Cong.), 
approved Jan. 31, 1935, extends the life of the Commodity Credit Corporation 
as a governmental agency to April 1, 1937, or such earlier date as may be fixed 
y Bens — by Executive Order.” Unitrep States GovERNMENT MANUAL 
( ) 233. 


154“The Corporation was incorporated under the laws of Delaware on Oct. 
4, 1933, as a nonstock, nonprofit organization. The members of the Corpora- 
tion are the persons who occupy the offices of Secretary of Agriculture, Fed- 
eral Emergency Relief Administrator of Public Works, and Federal Emergency 
Relief Administrator.” Unirep States GovERNMENT Manuat (1935) 513. 
Ex. Or. No. 7150 (Aug. 19, 1935). The name was changed to its present form 
from that of Federal Surplus Relief Corporation at a meeting of the directors 
Nov. 18, 1935. Its purpose is to act as an agency of the Agricultural Adjust- 
ment Administration in its program for disposition of surplus commodities. 
DicEst OF THE PuRPOSES OF CURRENT FEDERAL AGENCIES, United States In- 
formation Service (Dec. 1, 1935). 


15548 Srat. 168 (1933), as amended 48 Star. 969 (1934), as amended Title 
I, Banking Act of 1935, 12 U. S. C. § 264 (1934). 

156 Fx. Or. No. 6581 (Feb. 2, 1934); Ex. Or. No. 6638 (March 9, 1934). 
Unirtep States GovERNMENT MAnuat (1935) 345, 347. 

157 Ex. Or. No. 6917 (Dec. 11, 1934); 48 Srar. 1211 (1934), 18 U. S.C. 
§ 7441, et seq. (1934). Stewart, A Stupy oF THE FEpERAL Prisons INnpus- 
TRIES, INc. (unpublished seminar paper prepared in course on Government Cor- 
porations, 1935, at G. W. U.); see ConcressionaL Directory (1935) 378. 
_ 188 Circular No. 1, The R. F. C. Mortgage Company, Information Regard- 
ing Real Estate Mortgage Loans (U. S. Gov. P. O., March, 1935). 
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INTERNATIONAL CORPORATIONS 

Canadian National Subsidiaries and Amtorg Trading 
Co.—International law is brought into the field of gov- 
ernment corporations in a most practical manner. In the 
United States is found the Amtorg Trading Corporation, 
chartered under the laws of New York but controlled 
through stock ownership by the Union of Soviet Socialist 
Republics.** In addition the Canadian National Rail- 
way, a government enterprise in Canada, owns and 
operates subsidiaries in the United States chartered as 
corporations under state law.’ Amtorg Trading Cor- 
poration was organized in 1924 by the consolidation of 
two older entities, Arcos America, Inc., and the Prod- 
ucts Exchange Corporation. Capital of the corporation 
in the sum of $3,000,000 is represented by 30,000 shares 
held ultimately through a British trustee holding com- 
pany and Russian government banking corporations for 
the benefit of the Union of Soviet Socialist Republics. 
One of the seven members of the board of directors is a 
citizen of New York as required by the law of that state 
and the others are citizens of the Soviet Union.“ Even 
before recognition of the Union of Soviet Socialist Re- 
publics by the United States in 1933, courts of this coun- 
try recognized the juristic personality of Amtorg under 
New York law while at the same time admitting the fact 
that it was completely controlled by the Russian Soviets.*” 
In this manner the courts were able to give legal effect 
to commercial operations in this country of the Russian 
government, unrecognized but existing in fact, and at the 
same time not embarrass the State Department in their 
policy prior to political recognition. 

The Canadian National Railway is a Canadian gov- 
ernment corporation operating the larger of Canada’s 


159 See cases and seminar paper cited supra notes 5 and 8. 

160 Note, Government Corporations: Legal Status of the Canadian National 
Railway and Subsidiaries (1935) 3 Gro. Wasu. L. Rev. 455. 

161 Prick, THE AMTORG TRADING CORPORATION, supra note 8. 

162 Amtorg Trading Corp. v. Comr. Int. Rev., supra note 5, and Amtorg 
Trading Corp. v. United States, supra note 5. 
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two railway systems. Its subsidiary lines within the 
United States are the Atlantic and St. Lawrence Railroad 
Company, the Central Vermont Co., the Grand Trunk 
Western Railroad Co., and the Duluth, Winnipeg, and 
Pacific Railroad Co. Thirteen other companies and ap- 
proximately 6,258 miles of road are owned and controlled 
by these subsidiaries. For example, the Central Ver- 
mont Co. is a corporation under the laws of the State of 
Vermont. It owns and operates the Central Vermont 
Transportation Co. chartered by the State of Maine. The 
Supreme Court of the United States held*™* that vessels 
owned and operated by this Maine corporation were not 
owned by “citizens” of the United States as defined in 
the Merchant Marine Act of 1920.*° This result is not 
at all inconsistent with the results of the Amtorg cases in 
view of the peculiar definition in the act making stock 
ownership rather than incorporation the test of citizen- 
ship for the purposes of the act alone. In the Amtorg 
situation there was no reason, statutory or otherwise, for 


denying the legal effect of the recognition of a corporate 
entity by the State of New York. The court in the case 
of Amtorg Trading Corporation v. United States specifi- 
cally referred to Amtorg as a citizen of New York.” 


CORPORATIONS IN OTHER COUNTRIES 


Use of corporations as administrative agencies of gov- 
ernment has not been confined to the United States. As 
indicated above, such units are employed by the Union 
of Soviet Socialist Republics where the political theory 
of the state would probably class all corporations within 
the technical meaning of government corporations.’ 
The Soviets have also seen fit to incorporate agencies 

163 REGULATION OF STocK OWNERSHIP IN RarLroaps (U. S. Govt. P. 0. 
Nee Central Vermont Transportation Co. v. Durning, 55 Sup. Ct. 306, 2 L. W. 
392 (U. S. 1935). 

165 41 Srar. 988 (1920), 46 U. S. C. § 883 (1934). 


166 Supra note 5. 
167 Note, Immunity of Soviet State-owned Property (1934) 3 Gro. Wasu. 


L. Rev. 65, 69. 
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under the laws of other countries.“ The device has been 
used by all the British Dominions to an even greater ex- 
tent than by the United States. The Canadian National 
Railway, the British Broadcasting Company, the Meat 
Industry Board of New South Wales, and the Postmaster- 
General, a corporation sole, are all modern examples.*” 

In Fascist Italy the development of the “Corporative 
State” has caused to be clothed with juristic personality 
occupational and trade associations, representative of or- 
ganized class interests in government.’ In addition 
certain public undertakings are administered by govern- 
ment corporations; e. g., the State Railways Administra- 
tion, the Administration of State Monopolies, the Domain 
of Forest Concern, National Institute LUCE (a motion 
picture corporation), Italian Liquid Credit Institute, 
and the Institute for Industrial Reconstruction. 


TECHNIQUE IN DEALING WITH PROBLEMS 


Legislative intention will be found to furnish a key to 
a large number of the legal problems of government cor- 
porations. Such a starting point is suggested by the fact 
that all corporations are either created by or recognized 
as having legal personality by general or special laws. 
Government corporations are dealt with almost entirely 
by special legislation. An important step in clarifying 
the field will necessarily be, therefore, properly drafted 
legislation so clearly expressing the intent and purpose 
of the legislature that it cannot be misunderstood.*” De- 
termination of the clearly expressed intent, however, can- 


168 F. g., the Arcos-America, Inc., and Products Exchange Corporation, con- 
solidated into the Amtorg Trading Corporations; also, Arcos, Limited, of 
London. 

169 Drmock, British Pusiic UTILITIES AND NATIONAL DEVELOPMENT (1933) ; 
Morrison, SOCIALIZATION AND TRANSPORT (1933); Rosinson, Pusiic Av- 
THORITIES AND LEGAL LrapiLity (1925); see also, Jelbart, Public Bodies and 
the Crown Immunity (1931) 5 Aust. L. J. 216. 

170 PrIGLIANT, THE ITALIAN CORPORATIVE STATE (1934). 

171G, L. Field, Forms of Italian Public Undertakings (1933) 27 Am. Pot. 
Sc. Rev. 964; Parks, CorPORATION AND SYNDICATE ORGANIZATION IN FASCIStT 
IraLy (unpublished seminar study—Government Corporations, G. W. U., 1935). 

172Q. P. Field, Government Corporations: A Proposal (1935) 48 Harv. L. 
REv. oy 782. 
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not be the ultimate step. In many cases courts will be 
called upon to define this intent with respect to matters 
not under consideration by the legislature at the time of 
enactment. Here it will be necessary for the courts to 
fill in the gaps and determine what would (or should) 
have been the intent had the circumstances been con- 
sidered. As no legislative body can foresee every con- 
tingency this situation must occur frequently. If, as has 
been suggested, general rather than special laws are 
adopted for government corporations,*” an increased bur- 
den of this type is thrown on the courts. Even where 
the intent has been so skillfully stated that no fear of mis- 
understanding is entertained, some courts under the in- 
fluence of taught tradition, will tend to pervert the ex- 
pressed meaning of the statute so that its purpose may 
be entirely defeated. For these reasons it is of para- 
mount importance that such a subject as this be studied 
juristically, from the standpoint of the taught tradition 
involved, of the ideals and ultimate ends assumed, and 
of the judicial process in which the formulated precepts 
will be applied. To be sure, the importance of a study 
of the practical problems with a view to immediate leg- 
islative reform is not to be denied. Such a limited ap- 
proach, however, cannot be assured of accomplishing 
much of lasting value. A juristic study which would go 
only part way and fail to take into account a true func- 
tional approach would be equally bad, but a movement 
which has for its sole purpose the enactment of legisla- 
tion, and fails to lay a proper foundation, not only for 
the legislation itself but also for the instruction of the 
courts and the profession in the true meaning of the 
enactments and the problems involved, fails to take ac- 
count of the most effective and enduring elements of 


law.’ The two other problems involved are, of course, 


173 Jd. 


174 Pound, Taught Law (1912) 3 Am. Law Scuoor Rev. 164. Pound, 
Mechanical Jurisprudence (1908) 8 Cor. L. Rev. 605, 608; Borchard, Gov- 
ernment Responsibility in Tort (1925) 11 A. B. A. Jour. 495. 
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the power of the legislature under the Constitution to ac- 
complish the avowed purpose and the legal consequences 
which will be annexed to the execution of this intent. 
Both involve the necessity of a searching examination of 
the fundamental precepts of law with respect to the in- 
dividual problems in hand. If universally applicable 
principles were to be sought, a false hope would be set 
up. Particularly with respect to the determination of 
the legislative intent, the purpose of the individual enact- 
ment and its practical effect must be kept in mind. For 
example, a particular corporation may properly be 
treated as a “government department” for one purpose 
but may be classed as an independent entity for another.’” 
If significance is attached to such differences in function, 
some of the confusion disappears. Where real conflict in 
the decided cases does exist which requires legislative 
correction, much preliminary paving of the way must 
take place in order to avoid the possibility of ultra-con- 
fusion in a manner similar to the fate of some of the sec- 
tions of the Uniform Negotiable Instruments Law and 
other enactments attempting to change the common law.*” 


CONCLUSION 


1. In some activities of government the desirability of 
autonomy is accepted as a practically self-evident truth. 
Local self-government has been a watchword in Ameri- 
can municipal politics. The corporate form serves as 


175 F. g., The Fleet Corporation has been classed as a government depart- 
ment within the meaning of the Post Roads act so as to entitle it to free use 
of the mails and to United States contract rates on telegrams. Fleet Corpora- 
tion v. Western Union, 275 U. S. 415, 48 Sup. Ct. 198, 72 L. ed. 345 (1928). 
On the other hand, for purposes of suits on contractual obligations of the cor- 
poration, it is classed as a distinct entity. Skinner and Eddy Corp. v. McCarl, 
275 U. S. 1, 48 Sup. Ct. 12, 72 L. ed. 131 (1927). Cf. U. S. Grain Corp. v. 
Philips, 261 U. S. 106, 43 Sup. Ct. 283, 67 L. ed. 552 (1923); North Dakota- 
Montana Wheat Growers’ Ass’n v. United States, infra note 181; Sloan Ship- 
yards Corp. v. Fleet Corp., 258 U. S. 549, 42 Sup. Ct. 386, 66 L. ed. 726 (1922) ; 
1931), Waterways Corp. v. Hallett & Carey Co., 52 F. (2d) 13 (C. C. A. 8th, 


176 Cf. the decision of the New York court to the effect that an act providing 
that the state should be subject to suit did not mean that it should be subject 
to liability. Smith v. State of N. Y., 227 N. Y. 405, 125 N. E. 841 (1920); 
(1920) 5 Corn. L. Q. 338. 
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the most satisfactory means for securing this independ- 
ence of action in local affairs while at the same time 
preserving the relation of the autonomous unit to the 
integrated whole of government. Schools and state uni- 
versities usually suffer if subjected to the vicissitudes of 
political domination. Incorporation here also permits 
the desired independence and still insures an ultimate 
control in the government. In Fascist Italy this device 
has been found adaptable to the organization of the class 
interests and their coérdination with the Italian “cor- 
porative”’ scheme of government in general. 

2. Centralization of control and coérdination of con- 
trol with responsibility is a reason often given for incor- 
poration of a particular function.” It has already been 
pointed out how this purpose has been accomplished with 
a resultant increase in efficiency in the cases of the New 
York Port Authority, the Palisades Interstate Park, and 
similar undertakings. 

As a result of the American political doctrine of sepa- 
ration of powers in government, many situations arise in 
which successful administration of a particular enter- 
prise is hampered or entirely frustrated because of the 
delay in securing the necessary action of officials in two 
different departments among whom responsibility for 
different phases of the undertaking is divided. In some 
cases unity of action is made entirely impossible by this 
division of authority. By delegation of power to indi- 
viduals acting as officers of corporations formed for the 
purpose of executing these functions, difficulties of this 
type are alleviated. 

3. Aside from war time mobilization and numerous 
instances of minor activities incident to regular func- 
tions, government enters the field of private business for 
either of two major reasons. When for any reason pri- 
vate entrepreneurs are not willing to assume the risks 


CC ooo 


177 Van Dorn, op. cit.; Glick, The Federal Subsistence Program (1935) 44 
Yare L. J. 1324. 
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of an essential business, government will sometimes step 
in as an operator. This might be done to launch a new 
enterprise, but the general policy of the United States 
has been to encourage infant projects by subsidies to 
private operators rather than by the assumption of the 
role of entrepreneur directly. Upon insolvency of estab- 
lished institutions, however, governments have frequently 
entered the picture to preserve the benefits of these in- 
stitutions for society by taking over their management.’® 
The corporate form is used in such cases for a variety of 
reasons. One may be the readiness with which owner- 
ship and control can be returned to private industry under 
such a form if conditions should ever warrant the trans- 
fer. In these instances the business conducted by the 
government is usually monopolistic and even if not, any 
competition with private undertakings is incidental 
thereto. In other cases the primary purpose of govern- 
ment in business is the regulation of private enterprise 
by competition where regulation as such has proved in- 
effective. Incorporation is peculiarly appropriate under 
these circumstances in order that conditions of govern- 
ment operation may as closely as possible parallel those 
of the private business with which competition is in- 
tended. Finally, where government for any reason what- 
ever engages in a commercial or industrial enterprise, the 
corporation form affords a maximum of operating ef- 
ficiency. 

4. In general the organic theory of corporate entity 
of an aggregate of individuals is peculiarly applicable to 
government itself as a corporation.*” Also, with respect 
to the creation and employment by government of cor- 
porations as subsidiaries, this explanation of corporate 
nature is the most satisfactory. Apparent difficulty has 
arisen in this connection from failure to understand the 


178 F. g., The Canadian National Railway situation in Canada and the farm 
credit situation and inland waterways transportation in the United States. 


179 Supra note 20. 
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theory in its relation to government corporations. The 
organic theory of corporations brought into a relation- 
ship with recognized corporate entities other associa- 
tions having a “real” or psychological group personality 
no less discernible than that said to be created by the 
“corporate fiction” of law. Difficulty results largely 
from a failure of the organic theory to take into account 
the realistic effects of the fiction theory as applied by 
courts and legislatures.**° Historically, a “fiction theory” 
has perhaps unconsciously dominated both English and 
American law. Both theories, no doubt, contribute much 
to juristic ideas of corporateness. The dominant factor 
in a realistic view of corporate entities as representatives 
of government is the segregation of a particular function 
from the general governmental activity. This segrega- 
tion or differentiation of function may be desirable for 
any of the reasons mentioned above or for many others 
no less important but not so readily discernible. Whether 
the effects of segregation are to be limited to only those 
cases in which the legislature has clearly provided for 
separate incorporation of the function involved, or ex- 
tended to such functions as are in fact differentiated from 
general activity is a problem involving fundamental dif- 
ferences in starting points. In the case of North Dakota- 
Montana Wheat Growers’ Association v. United States, 
the federal courts have held that in spite of the fact that 
a governmental bureau has been given a revolving fund 
and a large measure of autonomy in action, it cannot be 
treated as a separate entity without specific incorporation 
by Congress. In the case of Gross v. The Kentucky 
Board of Managers,” a Kentucky court held that the na- 
ture of the powers given to a board, not specifically called 
a corporation or empowered to sue or be sued, in effect 
constituted the board a corporate entity for the purpose 


180 FreuND, LEcAL NATURE OF A CorPoRATION (1897). 
181 66 F. (2d) 573 (C. C. A. 8th, 1933), cert. den., 291 U. S. 672 (1934). 
182 105 Ky. 840, 49 S. W. 458 (1899). 
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of suit in contract against the board. An important fact 
noted by the court was the allocation of a revolving fund 
to the board out of which a judgment could be satisfied 
without disturbing the general state funds. In spite of 
the fact that both cases talk about determining legisla- 
tive intent they appear upon closer examination to in- 
volve differences of approach to the same problem. 
While neither would insist on words of art as indicative 
of corporate personality, yet the one assumes incorpora- 
tion to be derived only from the expressed intent of the 
legislature. In spite of an actual segregation and a 
factual differentiation of function in the federal case, the 
absence of any such expressed intent leaves the agency 
unincorporate. In the other case the court does lip serv- 
ice to the doctrine that corporate entity is created only 
by an expression of legislative will, but it is realistic in 
its approach. The fact of segregation of operations from 
general state business is taken as creating in reality a 
separate corporate entity. Even though the legislature 
did not recognize this legal personality, the court says 
that under the circumstances it will be deemed to have 
done so. Had the legislature in the Kentucky case ex- 
pressly denied corporate personality to its agency while 
at the same time clothing it with all of the attributes 
from which the court found such a personality, it is 
doubtful if the court would have extended its realistic 
approach so far as to insist on corporate existence in spite 
of legislative intent. To do so in such a case, however, 
would be both logically and juristically proper. In a 
realistic approach to the problem at hand the fact of a 
natural or intended segregation of function may be taken 
as the test of corporate personality just as the psychologi- 
cal group attributes of an aggregate of individuals is 
considered as indicative of the personality recognized 
by law in those cases. While the psychological person- 
ality of a group of individuals may be relatively easy to 
discern, the natural segregation or differentiation of one 
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governmental activity from the general public business 
may be obscure and difficult to identify. For this reason 
it will be necessary to make a careful study of the par- 
ticular functions involved, and the powers given to the 
representatives authorized to perform them as well as 
the expressed legislative intent as to the status or person- 
ality of the agency. 

In approaching all problems relating to government 
corporations it is submitted that a realistic view of the 
facts, conditioned by a due regard for the public interest 
as one of the facts to be taken into account, is the key to 
the harmonious solution of the difficulties involved. 
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The decision of the United States Supreme Court in 
United States v. William M. Butler, et al., Receivers of 
Hoosac Mills Corporation,’ which sets forth a control- 
ling ruling upon the validity of the Agricultural Adjust- 
ment Act of 1933, is too recent to permit of a really ade- 
quate discussion of the long-range significance and the 
permanent merits of the conclusions reached therein. It 
is possible, however, to examine the opinions rendered in 
the light of other authorities and established legal doc- 
trines, and the occasion is one of such great political and 
economic importance at the moment that it seems desir- 
able to offer a contemporary and limited discussion of the 
legal character and probable effects of the decision. 

The opinion of the majority of the Court avoids alto- 
gether the questions as to the delegation of legislative 
power, which constituted the main basis of the discussion 
in the Panama Oil’ case and the Schechter’ case. A\l- 
though these problems were inherently involved in the 
original form of the Agricultural Adjustment Act of 
1933* and the practice thereunder down to the amend- 
ments of August 24, 1935, they are put to one side and 
no additional light is shed by the Court on the permissible 
limits of legislative delegation. The ground given for 
the decision is that the so-called processing taxes and floor 

13 U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 (Jan. 6, 
_ Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 
(adv. op.) 223 (1935). 

8 Schechter v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. (adv. 
op.) 888 (1935). 

4See Hartman, Shilling & Wise, Constitutionality of A. A. A. Processing 


and Floor Stocks Taxes (1935) 4 Gro. Wasu. L. Rev. 43. 
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taxes levied under the Agricultural Adjustment Act are 
in reality illegal exactions, because they are part of an 
unconstitutional plan whereby federal control and regu- 
lation was to be extended to the field of agricultural 
production, a subject matter reserved to the states under 
the original plan of the constitution, as is made clear by 
the declaratory provisions of the Tenth Amendment. The 
objection is not to the tax, as a tax, but to the purpose and 
effect of the expenditure to meet which the tax in question 
is collected. The reasoning is that the expenditure under 
the rental and benefit payments provisions of the Agri- 
cultural Adjustment Act is not to be justified as expendi- 
ture for the general welfare in a correct legal sense, but 
is to be regarded as the equivalent of a federal regulation 
which invades the subjects and fields of action reserved 
under the Constitution to the states. 


THE DOCTRINE OF Massachusetts V. Mellon: ITS 
LIMITATION ON THE JUDICIAL POWER REDUCED 


The first problem presented by the case is as to whether 
the question of the constitutionality of the processing tax 
is presented in the form of a true justiciable issue appro- 
priate in all respects for judicial cognizance. Ordinarily, 
federal taxpayers cannot effectively object to the collec- 
tion of taxes on the ground that the proceeds are to be 
spent for purposes whose constitutionality may be ques- 
tioned.” The contribution of a particular taxpayer is so 
small, speculative, and fluctuating with relation to a par- 
ticular federal project whose constitutionality is chal- 
lenged that the courts have uniformly held that the tax- 
payer does not have the requisite standing to bring a suit 
to restrain the collection of the tax. He does not have a 
sufficient definite interest in the subject matter to enable 
him to invoke the jurisdiction of the court, and, hence, the 


ee v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 
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ultimate questions of the constitutionality of the scheme 
of expenditure are not reached. 

Thus, in the leading case of Massachusetts v. Mellon 
the Supreme Court held that particular taxpayers and a 
complaining state which claimed the role of parens 
patriae with relation to federal taxpayers resident in its 
territory, did not have the requisite /ocus standi to main- 
tain a suit to restrain expenditures under the Federal 
Maternity Act of 1921.° This case does not upon analysis 
present the ruling that the Maternity Act is ultimately 
constitutional and valid, but the hostile suit is dismissed, 
not upon the merits, but upon the ground of the jurisdic- 
tion of the court. 

The Hoosac Mills case arose during the course of a 
receivership, and the question as to the validity of the 
processing tax is presented by an application of the re- 
ceivers to the United States District Court for instruc- 
tions as to whether they should pay this tax in the course 
of their fiduciary duties in managing the insolvent cor- 
porations whose tax obligations were in question. Then, 
too, the processing tax was imposed by the same statute 
which provides for rental and benefit payments pursuant 
to contracts to carry out the policy of the Act, and the 
proceeds of the processing taxes are in effect allocated to 
creating funds to meet these anticipated rental and benefit 
payments. ‘These circumstances are held, without any 
very adequate or convincing discussion, to differentiate 
the present case from Massachusetts v. Mellon, and the 
ruling is that the receivers have the requisite standing, at 
least where the United States is joined as a party in the 
proceeding, to litigate the question of the validity of the 
expenditure in connection with which the so-called tax 
was imposed. 

It may be remarked on this branch of the case that al- 
though the purely formal distinction between Massa- 


6 42 Srar. 224; Act of Nov. 23, 1921, c. 135 [Repealed]. 
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chusetts v. Mellon and the instant case can be taken, 
nevertheless it is not at all clear that the present case 
should not be controlled by the same “political” consider- 
ations as to the function and role of the courts in consti- 
tutional controversies as were held decisive in Massa- 
chusetts v. Mellon. Both cases present broadly the prob- 
lem as to whether an elaborate scheme of expenditure 
authorized by the Congress of the United States should 
be brought to a standstill because of the complaint of a 
particular taxpayer. 

There are serious considerations as to the equitable fit- 
ness and propriety of judicial interference in this field, 
and there are grave objections even to the broad con- 
stitutional and political right of the courts to interrupt 
processes of government in this fashion. Historically, the 
power of the purse, the power to determine upon appro- 
priations of public funds, and expenditures of public 
money, has been a parliamentary function. The existence 
of judicial jurisdiction to review the constitutionality of 
appropriations made by Congress has not hitherto been 
established in this country. It is true that a somewhat 
analogous jurisdiction has been recognized with regard to 
the judicial reviewability of the legality of appropria- 
tions of municipal corporations in most of the states,’ but 
the differences between the legal character of municipal 
appropriations and the constitutional position of the gov- 
erning bodies in municipal corporations, on the one hand, 
and the legal character of federal appropriations and the 
constitutional position of Congress, on the other hand, 
are so important and obvious as to overshadow the points 
of similarity. 

7 Sharpless v. Mayor, 21 Pa. St. 147, 59 Am. Dec. 759 (1853); Jones v. 
City of Portland, 245 U. S. 217, 38 Sup. Ct. 112, 62 L. ed. 252 (1917); Lowell 
v. Boston, 111 Mass. 454, 15 Am. Rep. 39 (1873); Standard Oil Co. v. City 
of Lincoln, 114 Neb. 243, 207 N. W. 172 (1926), also 275 U. S. 504, 48 Sup. 
Ct. 155, 72 L. ed. 395 (Mem. 1927); City of Tombstone v. Macia, 50 Ariz. 
218, 245 Pac. 677, 46 A. L. R. 828 (1926); Rankin v. Yoran, 72 Or. 224, 143 


Pac. 874 (1914); Crampton v. Zabriskie, 101 U. S. 601, 25 L. ed. 1070 (1880) ; 
King v. Sullivan County, 128 Tenn. 393, 160 S. W. 847 (1913). 
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The ruling in the Hoosac Mills case is a thorough- 
going novelty in respect to the jurisdictional issue. The 
decision establishes a radical advance in the power of the 
judiciary with regard to the review of the legality of 
federal appropriations. 

Is this ruling fundamentally consistent with doctrines 
as to the limits of judicial jurisdiction heretofore gener- 
ally accepted and, indeed, regarded as indisputable? 
There is under our system a sphere of “political ques- 
tions’ from which the courts have hitherto debarred 
themselves by doctrines of judicial self-limitation. For 
instance, the question as to whether or not a state has 
maintained a republican form of government, is a po- 
litical question with respect to which the courts will fol- 
low the action of Congress.*° The question, which of two 
contending state governments is the rightful governing 
authority in a state, is a political question which the 
courts will refuse to decide independently of executive or 
congressional guidance.® The questions of the recognition 
of foreign countries,” of the determination of interna- 
tional boundaries,’ and many other matters in the sphere 
of international relations’ have been regarded as “po- 
litical questions” as to which the courts habitually reject 
the opportunity of independent action. 

Similarly, it has been declared that the question of 
federal expenditure is a political matter, as to the legality 
of which Congress is the controlling arb#ter,’* and cases 


8 Pacific States Telephone Co. v. State of Oregon, 223 U. S. 118, 32 Sup. 
Ct. 224, 56 L. ed. 377 (1912). 

® Luther v. Borden, 7 How. 1, 12 L. ed. 581 (U. S. 1848); Georgia v. Stan- 
ton, 6 Wall. 50, 18 L. ed. 721 (U. S. 1868). 

10 Jones v. United States, 137 U. S. 202, 11 Sup. Ct. 80, 34 L. ed. 691 (1890) ; 
Williams v. Bruffy, 96 U. S. 176, 24 L. ed. 716 (1878); Underhill v. Hernan- 
dez, 168 U. S. 250, 18 Sup. Ct. 83, 42 L. ed. 456 (1897). 

11 Foster v. Neilson, 2 Pet. 253, 7 L. ed. 415 (U. S. 1829); Williams v. Suf- 
folk Insurance Co., 136 Pet. 415, 10 L. ed. 226 (U. S. 1839). 

12 See, for example, Cherokee Nation v. Georgia, 5 Pet. 1, 8 L. ed. 25 (U. S. 
1831); The Prize Cases, 2 Black 635, 17 L. ed. 459 (U. S. 1863); The Pro- 
tector, 12 Wall. 700, 20 L. ed. 463 (U. S. 1872); Martin v. Mott, 12 Wheat. 
19, 6 L. ed. 537 (U. S. 1827). 

13 Wilson v. Shaw, 204 U. S. 24, 27 Sup. Ct. 233, 51 L. ed. 351 (1907); Mil- 
lard v. Roberts, 202 U. S. 429, 26 Sup. Ct. 674, 50 L. ed. 1090 (1906). 
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like Massachusetts v. Mellon have been attributed partly, 
at least, to this basis and ground. At one of the pivotal 
points in the course of the opinion in Massachusetts v. 
Mellon, Mr. Justice Sutherland, speaking for a unani- 
mous Court, said: 

“In the last analysis the complaint of the plaintiff state is 
brought to the naked contention that Congress has usurped the 
reserve powers of the several states by the mere enactment of 
the statute, though nothing has been done and nothing is to be 
done without their consent; and it is plain that the question, as 
it is thus presented, is political and not judicial in character and, 
therefore, is not a matter which admits of the exercise of ju- 
dicial power.” ** 

It seems clear that the Hoosac Mills case marks an im- 
portant departure in respect to this problem of the juris- 
diction of the courts, and establishes that the problem of 
justiciable issues, as discussed in cases like Massachusetts 
v. Mellon, has no longer any controlling relation to the 
doctrine of political questions, but is exclusively related 
to the inquiry as to whether or not the objecting taxpayer 
can show that the funds exacted from him are directly 
and specifically allocated to the particular questionable 
expenditure. Such a result greatly reduces the signifi- 
cance of the doctrine of Massachusetts v. Mellon and sim- 
ilar cases, viewed in its broad aspect as a doctrine limiting 
the robust growth of judicial power in our complex 
system of government. 

The decision in the Hoosac Mills case seems to reduce 
the distinction as to the judicial reviewability of federal 
appropriations to a mere matter of form. If general taxes 
are levied by one statute, and questionable expenditures 
authorized by another statute, and there is no direct or 
admitted relationship between the two statutes, no tax- 
payer has a sufficient standing to question the legality of 
expenditure. But if, as a matter of legislative technique, 
a particular tax is incorporated in a statute relating to a 
proposed questionable expenditure, or, possibly, if there 


14 Supra note 5 at page 483. 
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were two statutes closely connected in time and in legis- 
lative intent, one presenting the tax and the other the ex- 
penditure, a recalcitrant taxpayer does have sufficient 
locus standi to raise the question as to the legality of the 
expenditure. 

The inference is obvious that Congress would do well 
to blur the relationship between particular taxes and par- 
ticular expenditures if it wants to place these matters 
beyond the reach of judicial scrutiny.’* It seems unfor- 
tunate, if we assume the validity of the doctrine of Mas- 
sachusetts v. Mellon as applied to the actual facts of that 
particular case, that its extension to other fields should 
be limited by purely formal considerations which suggest 
the advisability of devious rather than straightforward 
practice on the part of Congress in drafting legislation. 

It is really surprising to observe the nonchalance with 
which both members of Congress and the members of the 
legal profession have received the action of the majority 
of the Court in opening up a new and vitally important 
avenue of judicial review, while professing so earnestly 
its duty to preserve the ancient landmarks. A thousand 
lawyers have applauded the ruling, not one of whom can 
quote one single prior decision from out of one hundred 
and forty-six years of Supreme Court history that ade- 
quately sustains or corroborates the ruling in the Hoosac 
Mills case as to the scope of judicial jurisdiction to re- 
view the constitutionality of federal appropriations. Ab- 
sence of precedent is apparently much more significant 
when Congress attempts novel legislation, than when the 
courts establish a novel ruling extending their own ju- 
dicial jurisdiction. 

THE APPROPRIATION POWER AND THE TAX POWER 

If the unrestricted jurisdiction of the court is granted 

to pass upon the ultimate constitutional questions involved 


15 This idea has been acted upon in the artificial separation of the pension 
and tax features in the revised railway retirement legislation of 1935. See 
R. R. Retirement Act of 1935, 45 U. S. C. A. §§ 215-228, and R. R. Tax Act, 
45 U. S.C. A. §§ 241-253. 
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in the controversy presented by the Hoosac Mills re- 
ceivers, we are quickly brought to the view that the out- 
come of the controversy must depend on the construction 
to be given to the clause relating to indirect taxes, which 
constitutes the first sentence of Section 8 of Article I of 
the Constitution.” This sentence reads: 

“The Congress shall have power to lay and collect Taxes, 
Duties, Imposts, and Excises, to provide for the common De- 
fense and general Welfare of the United States; but all Duties, 
Imposts and Excises shall be uniform throughout the United 
States.” 17 

Although this clause relates in terms to taxes and not 
to appropriations of public funds, it seems clear, as the 
Supreme Court points out in the course of the majority 
opinion, that the two powers (taxation power and appro- 
priation power) are strictly interdependent. ‘Taxation 
without a view to expenditure in some way for the public 
benefit would be a vain thing, if not definitely an illegal 
extortion. Likewise, taxation for the collection of funds 
to be expended by appropriations wholly beyond the con- 
stitutional powers of the Federal Government cannot be 
regarded as taxing “to provide for the common Defense 
and general Welfare.” Appropriations can only be made 
by law, that is, by the legislative action of Congress. Ap- 
propriation acts must, therefore, satisfy constitutional 
tests. The same tests that determine the legality of the 
appropriation apply to limit the legality of the tax whose 


16 There are, of course, a number of other important legal and constitutional 
questions that appear to be inherently involved in the controversy presented in 
the Hoosac Mills case. In a statement relegated to a footnote, Mr. Justice 
Roberts disclaims any intention of discussing most of these issues. His state- 
ment is as follows: 

“Other questions were presented and argued by counsel, but we do not con- 
sider or decide them. Respondents insist that the Act in numerous respects 
delegates legislative power to the Executive contrary to the principles announced 
in Panama Refining Co. v. Ryan, 293 U. S. 288, and Schechter Corp. v. U. S., 
295 U. S. 495; that this unlawful delegation is not cured by the amending act 
of August 24, 1935; that the exaction is in violation of the due process clause 
of the Fifth Amendment, since the legislation takes their property for a private 
use; that the floor tax is a direct tax and, therefore, void for lack of appor- 
tionment amongst the states, as required by Article I, Section 9; and that the 
processing tax is wanting in uniformity and so violates Article I, Section 8, 
Clause One, of the Constitution.” 


17U. S. Constitution, Art. I, Sec. 8, Clause One. 
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proceeds are ear-marked or legally allocated to meet the 
questioned appropriation. Thus, the ultimate substantive 
constitutionality of the proposed appropriation can be 
tested by analyzing the meaning and scope of the grant 
of power to lay and collect taxes, and vice versa, the scope 
of the tax power is limited by any admitted and control- 
ling restrictions on the power to appropriate and expend 
the proceeds of taxation. 


THE GENERAL WELFARE CLAUSE 

The meaning of the phrase “‘to provide for the common 
Defense and general Welfare,” has long been a matter 
of grave dispute. Three leading views have been pre- 
sented. The first is that the phrase “to provide for the 
common Defense and general Welfare” is to be treated 
as if it were an entirely separate clause conferring a sep- 
arate substantive power to act in undefined ways for the 
common defense and general welfare. Such a power 
would include the legis!ative power to regulate many 
matters not elsewhere referred to in the Constitution spe- 
cifically as powers granted to the Federal Government. 

It seems clear enough that such a construction is not 
satisfactory. The words in question occur in a sentence 
relating to the collection of taxes. They are part of that 
sentence and must be taken as in some sort a qualification 
of the taxing power. They cannot be regarded as con- 
ferring a separate substantive power to act or to legislate 
on any subject whatsoever. Not only would this conclu- 
sion be wholly contrary to the normal grammatical con- 
struction of a sentence whose main purpose is to establish 
a power to lay taxes, but it would also render the careful 
enumeration of federal powers found in the remaining 
clauses of Section 8 of Article I and elsewhere in the 
Constitution wholly superfluous. The problem calls for 
the application of the maxim that the enumeration of 
some grants of power implies exclusion of those not 


enumerated. It would be a waste of time to enumerate 
5 
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the federal powers in detail if a general, undefined power 
to legislate and to act for the general welfare were granted 
in addition to the specific powers enumerated. 

The second interpretation of the general welfare clause 
is that advocated by James Madison. In a carefully con- 
sidered letter written to Andrew Stevenson on November 
17, 1830,"° Madison took the view, first, that the general 
welfare clause in question was simply a qualification upon 
the tax power, and granted no separate substantive power; 
and, secondly, that the tax power itself should be con- 
strued as ancillary to the other specific granted powers; 
that is, that federal taxation may be laid only for the col- 
lection of monies to be expended for the execution of the 
other specific powers of Congress, like “the power to raise 
and support armies,” the power “to provide and maintain 
a navy,” the power “to establish post offices and post 
roads,” etc. 

Under this conception, a statute like the Maternity Act 
of 1921*° would be unconstitutional, for there is no ex- 
press power given to Congress to regulate the welfare of 
mothers or infants, or to trench upon the state’s jurisdic- 
tion over the whole field of domestic relations and the 
physical welfare of the citizens in ordinary circumstances. 
Probably, also grants for direct relief of distressed un- 
employed persons by the Federal Government would be 
unconstitutional under this view, for the same reason. 

From the point of view of rhetoric and logic, Madison’s 
view is not satisfactory because it seems to render the 
general welfare clause superfluous, and even seeks to ex- 
tract from it a severely restrictive doctrine, although the 
words have a large and liberal sound, like a broad en- 
abling clause. 

The third view as to the meaning of the general welfare 
clause has been known as the Hamiltonian view, because 
it was first authoritatively defended by Alexander Hamil- 


18 Reprinted in FARRAND’s RecorD OF THE FEDERAL CONVENTION, Vol. 3, pp. 


483 and following. See also THe FeperaList, No. XLI, for Madison’s Views. 
19 Supra note 6. 











THE AAA OPINION 221 


ton. This view is intermediate between the first two, and 
takes the position that while the general welfare clause 
confers no separate substantive regulatory power upon 
Congress or the Federal Government, yet it does broaden 
and amplify the power to tax, so that that power can be 
regarded as extending to purposes of expenditure beyond 
the fields of the specific enumerated powers granted to 
the Federal Government. 

Hamilton’s view is that the taxation and spending 
powers of the Federal Government are much broader than 
the regulatory powers, although, of course, the expendi- 
ture of money pursuant to the express regulatory powers 
would be entirely proper. But the general welfare clause 
constitutes, in his opinion, a separate substantive grant of 
power in relation to the purposes of taxation and ex- 
penditure. 

In the Hoosac Mills case the Supreme Court, for the 
first time in its history,explicitly adopted the Hamiltonian 
view, although this view had previously had the support 
of Justice Story and many other authoritative text writers. 
It was definitely stated that the Hamilton-Story position 
is the correct one: 

“Study of all these (contentions) leads us to conclude that 
the reading advocated by Mr. Justice Story is the correct one.” *° 


and the Court adds: 


“While, therefore, the power to tax is not unlimited, its con- 
fines are set in the clause which confers it, and not those of 
Section 8, which bestow and define the legislative powers of the 
Congress. It results that the power of Congress to authorize 
expenditure of public monies for public purposes is not limited 


by the direct grants of legislative power found in the Consti- 
tution.” ** 


There can be no doubt that the ruling of the Supreme 
Court on this point is of the very gravest significance in a 
long-range view of the development of constitutional law. 
It is quite possible that although the Hamiltonian doc- 


20 Supra note 1 at 376. 
21 Tod. 
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trine is declared in a decision which is itself a restrictive 
one, constituting a negative ruling as to the scope of the 
tax power, in the long run the choice of the Hamiltonian 
position will greatly broaden the justifiable scope of fed- 
eral taxation and expenditure beyond that which has been 
illustrated in the practice of Congress until very recent 
years. We are encouraged to believe that projects like 
the Maternity Act of 1921 may, after all, be ruled con- 
stitutional and valid upon ultimate analysis, because, al- 
though the expenditure was not related to any of the 
specific legislative powers of Congress, it was neverthe- 
less, in an arguable sense, directed to the general welfare 
of the United States, and, hence, was justifiable under the 
true construction of the tax clause in Section 8, of Ar- 
ticle I of the Constitution. 

But Mr. Justice Roberts, in presenting the opinion of 
the majority of the Court in the Hoosac Mills case, does 
not define, or describe with any fullness, the scope of the 
separate substantive power to tax and expend for the gen- 
eral welfare which he has nominally accepted and estab- 
lished. The proposition which he sets forth by mere ref- 
erence, rather than by logical definition or suggestive de- 
scription, is indeed an exceedingly “inarticulate major 
premise.” It presents a vague and colorless standard 
which must derive its meaning and vitality from sub- 
sequent rulings, rather than from the present decision. 
One is reminded of the remark of Mr. Justice Brewer :* 


“T think, and I say it with all respect, that no case involving 
a constitutional question should be turned off on the simple 
declaration that upon its peculiar facts it falls on one side or 
the other of an undisclosed line of demarcation.” 


It seems particularly unfortunate, in view of the fact 
that the Court went further than was necessary in point- 


22 Supra note 6. 

23 Cf. Mr. Justice Holmes, dissenting, in Lochner v. New York, 198 U. S. 
45, 25 Sup. Ct. 539, 49 L. ed. 937 (1905), at page 76: 

“The decision will depend on a judgment or intuition more subtle than any 
articulate major premise.” 

24 Brewer J., dissenting, in Austin v. Tennessee, 179 U. S. 343, 383, 21 Sup. 
Ct. 132, 45 L. ed. 224 (1900). 
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ing out what was unconstitutional about agricultural ad- 
justments and about other phases of federal regulation, 
that the Court should not have been at least equally will- 
ing to reveal some guiding principles as to what types of 
expenditure would be constitutional. The question would 
not be an abstract one, for plenty of examples of debat- 
able expenditures could be culled from the field of the 
contemporary activities of the United States Government. 
It seems unfortunate that, although the clauses of the 
United States Constitution in question are affirmative 
grants, and contain no negative words, nevertheless the 
negative aspect and the doctrine as to what they do not 
include seems much clearer to the Court than their posi- 
tive meaning and the doctrine as to what they do include. 


POWERS OF EXPENDITURE AND POWERS OF REGULATION 


The position of the majority of the Court is that, al- 
though the power to spend money for the genera! welfare 
is a broad power, and includes objectives that are not 
specifically enumerated or specifically referred to in the 
Constitution, nevertheless it does not extend to establish- 
ing by the method of expenditure what is in effect a reg- 
ulatory scheme controlling affairs internal to the several 
states. 

The consideration that seems to have weighed most 
heavily with the Court was that, since the expenditure 
for rental and benefit payments under the Agricultural 
Adjustment Act was designed to accomplish restriction 
of production, and other results that could more directly 
and less expensively be accomplished by coercive legis- 
lative regulation (by a legislative body constitutionally 
competent thereto), the present scheme, although a mat- 
ter of expenditure of money in its primary aspect, is yet, 
in truth and in ultimate reality, an elaborate regulatory 
scheme which dea!s with matters admittedly beyond the 
normal regulatory power of the Federal Government, 
and which lie within the normal regulatory power of the 
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states. The nation can no more invade the province of 
the states through the method of regulation by expendi- 
ture, than it can intrude upon state authority by the 
method of regulation by legislative prohibition enforced 
by criminal penalties or other sanctions. 

The basic criticism of the position of the majority 
that the present writer wishes to advance, is that the 
Tenth Amendment does not reserve to the states par- 
ticular subjects or fields of governmental action, but only 
reserves to the states powers. The purpose of the Tenth 
Amendment is to reserve to the states certain powers to 
act, namely, those which have not been granted to the 
United States. The language of that amendment is: 

“The powers not delegated to the United States by the Con- 


stitution, nor prohibited by it to the states, are reserved to the 
states, respectively, or to the people.” 


It is a fallacy to suppose that this amendment marks out 
particular subjects, like agricultural production, and 
designates them as exclusively within the state domain. It 


may well happen that the same subject can be reached 
both by powers exercised by the Federal Government 
and also by powers exercised by the state government. 
The subject, conceived of as a sort of entity, cannot be 
said to belong either to the nation or to the states, ex- 
clusively. 

It seems, therefore, a wholly unsatisfactory line of rea- 
soning to deduce from the assumption that agricultural 
production is generally a matter for state regulation, the 
unprecedented conclusion that federal spending and con- 
tractual powers can in no wise be applied to the same 
subject matter. It involves a logical fallacy akin to the 
fallacy of premature induction from a limited number 
of instances to infer from admitted legal principles that 
agriculture is wholly a matter for state control. The dual 
nature of our system affords many illustrations of the way 
in which subjects which are for the most part within 
the field of state regulation, may be reached by a federal 
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power in the logical and natural extension of its inherent 
nature. 


DIVERSE EXTENT OF VARIOUS FEDERAL POWERS 


For example, the question of inheritance of real estate 
is certainly for the most part a local matter which is sub- 
ject to the control of the states. Nevertheless, systems of 
inheritance of real estate throughout the country may be 
altered by treaties between the United States and foreign 
nations so as to render aliens able to take lands located in 
any of the several states by devise, or in cases of intestacy, 
although the state laws have always theretofore denied 
them such capacity, and such laws have never been 
changed by any action of the state legislature.” The 
treaty power possesses a scope and thrust which carry it 
into the matter of real estate inheritance when this is nec- 
essary or advisable in order to secure reciprocal advan- 
tages for United States citizens in foreign lands, or when 
for other reasons real estate titles may become a matter 
of international concern. 

Again, the control of wild life is in most situations a mat- 
ter for regulation by the several states. A federal statute 
based, apparently, upon some vague conception of the 
scope of the commerce power forbidding the killing of 
migratory birds under specific conditions, was held un- 
constitutional. United States v. Shauver; ** United States 
v. McCullough.” But shortly thereafter a treaty between 
the United States and Great Britain regulating the same 
subject was held to validate a statute of Congress which 
established practically the same prohibitions and penal- 
ties. 

According to the argument of Mr. Justice Roberts in 
the Hoosac Mills case, we should regard the subject of 


25 Ware v. Hylton, 3 Dal. 242, 1 L. ed. 568 (U. S. 1796); Fairfax’s Devisees 
v. Hunter’s Lessee, 7 Cranch 603, 3 L. ed. 453 (U.S. 1813) ; Hauenstein v. Lyn- 
ham, 100 U. S. 483, 25 L. ed. 628 (1880); Geoffrey v. Riggs, 133 U. S. 258, 10 
Sup. Ct. 295, 33 L. ed. 642 (1890). 

26U. S. v. Shauver, 214 Fed. 154 (E. D. Ark. 1914). 

27U. S. v. McCullough, 221 Fed. 288 (D. Kan. 1915). 
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migratory birds as one within the control of the states, 
and as a field into which the federal government cannot 
enter by regulatory action. And it would then follow, ac- 
cording to Mr. Justice Roberts’ reasoning, that the use of 
the treaty with a foreign nation was a disingenuous means 
of accomplishing a forbidden end, that the United States 
was attempting by indirection and by the “abuse” of the 
treaty power to reach a subject which was primarily with- 
in the power of the states, and control of which had been 
denied to federal legislation by previous judicial deci- 
sions relating to the regulatory powers of the United 
States. It is familiar history that in the case of the treaty 
power, no such argument was accepted by the Court. 
Missouri v. Holland.” It was pointed out that the treaty 
power must be analyzed according to its own inherent 
character and nature, and that if this power extended to 
subjects or instances which could not be reached by other 
federal regulatory powers, we should nevertheless have 
no hesitation in carrying the treaty power out to its logi- 
cal conclusions. 

Other illustrations could readily be taken from the war 
powers of the United States. For example, the matter of 
agricultural production and the use of foodstuffs for the 
manufacture of alcohol would ordinarily be regarded as 
a matter for state regulation (apart from the Eighteenth 
Amendment, at least). It would be natural to say that the 
matter of manufacture of alcohol was a subject reserved 
to the several states by the Tenth Amendment, but, never- 
theless, it was held prior to the Eighteenth Amendment 
that Congress could validly prohibit altogether the use of 
provisions for the manufacture of alcohol, the statute be- 
ing sustained under the war power as a means of conserv- 
ing vital food supplies and furthering the national mili- 
tary and economic efforts in the midst of war. Baird v. 
United States.” 


28 Missouri v. Holland, 252 U. S. 416, 40 Sup. Ct. 382, 64 L. ed. 641 (1920). 
29 Baird v. U. S., 279 Fed. 509 (C. C. A. 6th, 1922). 
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In the case of Gibbons v. Ogden,” Chief Justice Mar- 
shall formulated a principle which has a direct bearing 
upon the point under discussion: 

“All experience shows that the same measures, or measures 
scarcely distinguishable from each other, may flow from distinct 
powers; but this does not prove that the powers themselves are 
identical. Although the means used in their execution sometimes 
approach each other so nearly as to be confounded, there are 


other situations in which they are sufficiently distinct to estab- 
lish their individuality.” * 


and he goes on to say: 


“eé 


. .the measures taken by the respective governments to 
execute their acknowledged powers would often be of the same 
description and might sometimes interfere. This, however, does 
not prove that the one is exercising, or has a right to exercise, 
the powers of the other.” * 

The proper method of reasoning about the validity of a 
statute of Congress is to pursue boldly and without prej- 
udices the analysis of the inherent nature of the power of 
Congress under which the statute was passed. We run the 
risk of “begging the question” if we limit the discussion 
of the scope of a federal power by assuming at the outset 
that there are certain matters that are beyond the reach of 
the power, an assumption formulated from illustrations 
which have occurred with reference to other distinct fed- 
eral powers which have been adjudged not to reach the 
subject matter in question. This risk seems to have cul- 
minated in the present case in a genuine logical disaster. 

We may admit that agricultural production is a matter 
touched much more frequently by the powers of the states 
than by those of the nation. We may admit, also, that the 
regulatory powers of Congress, acting under the com- 
merce clause, are not sufficiently broad to reach the sub- 
ject of agricultural production and crop control. But it is 
a fallacy to infer from this that agricultural production 
is necessarily a subject beyond federal control in any form. 


309 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 
31 Jd. at page 204. 
32 Td. at page 205. 
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It might well be reached under the treaty power, under 
the war power, and, equally, under the spending and 
contractual powers of the Federal Government. 


THE NEGATIVE APPROACH TO FEDERAL POWER: FAILURE 
TO ANALYZE THE APPROPRIATION POWER 


The question as to whether the spending and contractual 
powers of the United States extend to such a subject as 
agricultural production, should depend upon an analysis 
of the spending and contractual powers themselves, with 
all their natural and logical implications. Such an analy- 
sis Mr. Justice Roberts utterly refuses to enter upon. Thus 
he says: 

“We are not now required to ascertain the scope of the phrase 
‘general Welfare of the United States,’ or to determine whether 
an appropriation in aid of agriculture falls within it. Wholly 
apart from that question, another principle embedded in our 
Constitution prohibits the enforcement of the Agricultural Ad- 
justment Act. The Act invades the reserved rights of the states. 
It is a statutory plan to regulate and control agricultural pro- 
duction, a matter beyond the powers delegated to the Federal 
Government.” ** 

Thus the discussion of the spending and contractual 
powers of the United States, considered as separate 
powers with a history and logic of their own, is wholly 
and most prematurely abandoned, and the situation is held 
to be controlled by a supposed self-existent limitation on 
all powers of Congress, a limitation which is, however, 
historically and psychologically derived from legislative 
practice and judicial decisions relating to the affirmative 
regulatory powers of Congress—that is, powers wholly 
distinct from spending and contractual powers. The cen- 
tral problem as to the true constitutional scope of the tax 
provisions of the Constitution, and as to the inherent lim- 
its on the spending and contractual powers, is never dis- 
cussed on its own merits in the course of the majority 
opinion, astounding as this may seem. All vital discussion 


33 Supra note 1 at 377. 
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on these absolutely basic issues is aborted, and the Court 
allows itself to be wholly carried away by what is really 
only a dubious analogy—the conception that the limits on 
the spending power of the Federal Government are strict- 
ly comparable to the limits on its regulatory powers. The 
Court seems in reality to follow the Madisonian logic 
that the taxation and spending powers of the United States 
coincide with the express regulatory powers, although 
this logic has just been formally rejected in the earlier 
part of the opinion. 

But never was a fresh general analysis of a great con- 
gressional power more needed. Never would such an 
analysis have been more timely or more helpful. What 
does it mean that “Congress has the power of the purse’”’? 
To what conclusions does this supposed political truth 
lead with respect to the ability of Congress to modify 
situations in relation to which it expends its funds? Is not 
a quasi-regulatory effect of public expenditure an insep- 
arable feature of such expenditure, in many instances? 
What legal justification has the Court for limiting the 
scope of the spending and contractual powers of the Fed- 
eral Government by the unreasoned assumption that these 
powers cannot accomplish results that could not be 
reached by the specific federal regulatory powers? 

In discussing this point we are at the very crux of the 
argument with relation to the validity of the Agricultural 
Adjustment Act. It is most regrettable that the majority 
opinion gives practically no consideration to these vital 
issues. It seems to be assumed, as a matter of course, that 
since agricultural production could not be reached by a 
direct regulatory statute of Congress, therefore all federal 
action touching the subject is to be inhibited lest the 
United States accomplish indirectly what it could not do 
directly. The argument is not based upon an analysis of 
the spending power itself and its inherent limitations. The 
acknowledged limits attached to distinct regulatory 
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powers of the Federal Government are apparently with- 
out discrimination “incorporated by reference” as appli- 
cable to the spending power. 

But such a logical transition from conclusions really 
based upon data relating to one set of powers of the Fed- 
eral Government, to conclusions then attached mechani- 
cally to the operation of another set of powers of the Fed- 
eral Government, seems to be open to the most serious 
criticism. The scope of power No. | of the Federal Gov- 
ernment cannot be satisfactorily determined by referring 
mechanically to the scope of power No. 2. The fact that 
power No. 2 does not reach a certain subject or economic 
interest or physical process does not prove that power No. 
1 should not reach those same subjects, for power No. | 
is a distinct and inherently different type of governmental 
power. Similarly, the fact that the states have a control 
over certain subjects or economic interests which cannot 
be interfered with by power No. 2 of the Federal Gov- 
ernment, does not demonstrate that the state control could 
not be displaced or modified by the exercise of power 
No. 1 of the Federal Government. It is a radical mistake 
to suppose that the states have complete and exclusive con- 
trol over certain subjects because they have control of 
those subjects most of the time, or in most situations. 


REGULATION: BY PURCHASE, BY POLICE POWER: 
POLITICAL CORRECTION DISPLACES JUDICIAL 
CORRECTION 

It remains true, furthermore, that from a practical as 
well as from an analytical viewpoint, regulation by pur- 
chase in the form of monetary grants under contractual 
conditions is not really the same as regulation by police 
laws sanctioned by penalties. Regulation by purchase 
is not likely to be complete and rigidly effective, as has 
been shown by experience under the Agricultural Adjust- 
ment Administration itself. Such regulation is checked in 
large part by the consideration of expense. If the United 
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States were allowed to forbid, with criminal penalties, 
the raising of excess crops, this direct regulation would 
require nothing but the passage of a statute and incidental 
expenses of enforcement, such as attach to any statute. 
But the so-called regulation by the method of purchase is, 
necessarily, enormously expensive, and constitutes a finan- 
cial burden on the taxpayers which presents an automatic 
political correction. This minimizes, if it does not dis- 
place, any real need of judicial correction in this field. 

Again, as Justice Stone points out, the mere prospect of 
beneficial payments is not genuinely coercive. But this 
element of coercion is fundamental in all genuinely regu- 
latory laws. In many discussions about labor laws, the 
courts have stressed the point that contractual arrange- 
ments, even made under conditions of high pressure, 
where the bargaining power of one of the parties was 
greatly in the ascendent, do not lose their voluntary char- 
acter or their validity on that account. 

For instance, the Supreme Court has held that there is 
no coercion in an obnoxious sense when an employer, by 
superior economic bargaining power, induces the em- 
ployee to sign an agreement that he will not join a labor 
union. Coppage v. Kansas. So clearly is this sort of in- 
ducement not “coercion” that it is held to be an uncon- 
stitutional abridgment of the employer’s “liberty” to for- 
bid the exaction of such contracts. It would not, presuma- 
bly, be an act of coercion for the United States, through 
the WPA, to pay unemployed workers more than the 
prevailing wage in the localities where they are situated, 
although this might force private employers to raise 
wages to their own employees in order to hold them in 
line. 

The transition by which the Court likens the control of 
agricultural production under the Agricultural Adjust- 
ment Act to cases of outright police regulation is much 


24 Coppage v. Kansas, 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915); 
Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1908). 
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too easily made. Distinctions between the two methods of 
procedure which might well be thought controlling are 
not even mentioned. The Court does not successfully dis- 
tinguish the case of the Agricultural Adjustment Admin- 
istration from other cases where the United States has 
granted money and annexed conditions to its acceptance 
which have the effect of inducing the beneficiary to com- 
ply with a federal policy. This point is most convincingly 
established by the dissenting opinion of Mr. Justice Stone. 

When money is granted to the unemployed on the con- 
dition that they perform certain work; when money is 
granted to universities on the condition that they comply 
with certain standards; when money is granted for state 
reforestation and fire prevention activities and supervis- 
ory rules are imposed, we have in each case an effective 
pressure from the Federal Government which will in 
most instances induce compliance with federal policies on 
the part of persons and interests which are not directly 
under federal legislative regulation with regard to the 
objectives in question. 

It seems that Mr. Justice Stone is correct in asserting, 
in his dissenting opinion, that these instances are analyti- 
cally indistinguishable from the rental and benefit pay- 
ments under the Agricultural Adjustment Act. The real 
differences are differences in scale and in schematic com- 
prehensiveness. Most federal grants of money are made 
in a more haphazard way than are those under the Agri- 
cultural Adjustment Administration, but it is hardly fair 
to argue that they are made without regulatory intent or 
without regulatory effect upon the concerns benefited by 
the donation. When the interests affected are outside the 
sphere of normal federal regulation, we seem to have an 
invasion of the rights of the state analogous in principle 
to the invasion accomplished by the Agricultural Adjust- 
ment Administration. 

It has often been held that states and municipalities may 
accomplish, by the method of contract, results that they 
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are forbidden to accomplish by the method of direct leg- 
islative regulation. For example, a municipality may es- 
tablish a contract rate for utilities which, in time, becomes 
inadequate to furnish a fair return on a fair valuation of 
the utility properties. Such a rate could not be imposed 
by legislative fiat, but it may be sustained on a contractual 
basis.” 

The state may not establish a minimum wage rate for 
women employed in industry as a police regulation,” but 
it may require contractors who work for it to pay a mini- 
mum standard of wages, and may, of course, establish such 
a standard for those directly employed by it.” The state 
and their municipalities may validly require government 
contractors to limit the hours of labor of their employees 
to eight hours a day or less, although these limitations 
might not be held valid in cases where the state sought 
by police legislation to force such regulations upon pri- 
vate employers.” 


It should also be pointed out that it seems clear in prin- 
ciple that the nation may reach objectives through com- 
pacts with particular states that would be denied to it as 
a matter of direct legislative power,” and the states might, 
with the consent of Congress, establish reciprocal controls 
that involve a similar subtraction from the primary con- 
stitutional authority accorded to the contracting states.“° 


35 Detroit v. Detroit Citizens Ry., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. ed. 
592 (1902); Matter of Quinby, 223 N. Y. 244 (1918); Columbus Railway & 
Power Co. v. City of Columbus, 249 U. S. 399, 39 Sup. Ct. 349, 63 L. ed. 669 
(1919); Russell v. Sebastian, 233 U. S. 195, 34 Sup. Ct. 517, 58 L. ed. 912 
(1914). 

36 Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 
785 (1923). 

37 City of Phoenix v. O. P. Drinkwater (Ariz. Sup. Ct., Dec. 5, 1935); At- 
kin v. Kansas, 191 U. S. 207, 24 Sup. Ct. 124, 48 L. ed. 148 (1903); Ellis v. 
United States, 206 U. S. 246, 27 Sup. Ct. 600, 51 L. ed. 1047 (1907). 

38 Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 49 L. ed. 937 (1905). 

39 Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522, 75 L. ed. 1154 (1931) ; 
Stearns v. Minnesota, 179 U. S. 223, 21 Sup. Ct. 73, 45 L. ed. 162 (1900); 
Ward v. Race Horse, 163 U. S. 504, 16 Sup. Ct. 1076, 41 L. ed. 244 (1896) ; 
Boyd v. Nebraska, 143 U. S. 135, 12 Sup. Ct. 375, 36 L. ed. 103 (1892). 

40 Howard v. Ingersoll, 13 How. 381, 14 L. ed. 189 (U. S. 1851); Alabama 
v. Georgia, 23 How. 585, 16 L. ed. 556 (U. S. 1860); Central R. R. of N. J. v. 
Jersey City, 209 U. S. 473, 28 Sup. Ct. 592, 52 L. ed. 896 (1908) ; Massachusetts 
v. New York, 271 U. S. 65, 46 Sup. Ct. 357, 70 L. ed. 838 (1926). 
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In many instances private individuals or corporations 
may reach results by contracts among themselves that 
could not be established by direct legislative regulation. 
For example, a municipality may not establish by direct 
legislative compulsion a system of racial segregation* but 
at the same time the Supreme Court has held that the 
validity of private contracts imposing restrictive servi- 
tudes on real estate, so as to prevent the use of particular 
tracts for residence by Negroes, is so free from constitu- 
tional objection that litigation with regard thereto does 
not even raise a federal question.** ‘The action of the 
promoters who impose such a restrictive servitude on ex- 
tensive real estate developments has the same result as 
direct legislative regulation, but no one has heretofore 
supposed that the two procedures are in legal character 
the same, or that they present any features of similarity 
that are legally significant. 

In short, it seems that the Court, by its decision in the 
Hoosac Mills case, has cut down the normal reach of the 
power of the United States to spend its own money and 
to make its own contracts, and has done this in order to 
avoid a quasi-regulatory result, which is nowhere directly 
forbidden in the Constitution, and which differs in vital 
characteristics from the type of direct legislative regula- 
tion by the Federal Government that the framers of the 
Constitution had in mind in delineating its specific regu- 
latory powers and the correlative reserve powers of the 
states. 


LAW IN DICTA AND LAW IN ACTION 


It is worth while to insist once more that in limiting the 
spending and contractual powers of the United States to 
approximate the pattern of its regulatory powers, the Su- 
preme Court seems to have acted in the particular con- 
troversy on the basis of the Madisonian theory that fed- 


41 Buchanan v. Warley, 245 U. S. 60, 38 Sup. Ct. 16, 62 L. ed. 149 (1917). 
42 Corrigan v. Buckley, 271 U. S. 323, 46 Sup. Ct. 521, 70 L. ed. 969 (1926). 
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eral expenditures must relate to the express powers, rather 
than on the Hamiltonian theory, nominally accepted by 
the majority as well as the minority of the justices, that 
expenditures do not have to be related to the express fed- 
eral power. For the conclusion of the Court is that the 
Agricultural Adjustment Act invades the reserve powers 
of the state, and the proof adduced is that power to regu- 
late agriculture has not been expressly granted to the Fed- 
eral Government, and, hence, must be taken to be reserved 
to the states. The expenditure seems to be condemned 
because it is applied in a field which Congress does not 
have power directly to regulate under its other grants 
of legislative authority. 

The arguments actually applied in the Hoosac Mills 
case by the majority of the Court fit better to the control- 
ling conceptions of the Madisonian theory, rather than to 
those of the Hamiltonian theory, although the Court has 
admitted, in theory, that there may be some sort of ex- 
penditure in instances not enumerated and on principles 
not defined or described, that do not relate to the express 
powers. This vague concession was certainly not acted 
upon in the Hoosac Mills ruling. What seems really to 
have been acted upon was the conception that we have an 
unjustifiable invasion of the powers of the state when we 
have the Federal Government spending comprehensively 
and purposefully, instead of spending in a haphazard and 
relatively careless way, on matters that do not fall within 
the scope of the express regulatory powers of Congress. 


A POSSIBLE MIDDLE GROUND 
One of the most interesting problems raised by the 
Hoosac Mills case is the question of the possible estab- 
lishment of a middle ground, whereby the nation could 
be enabled to act through its spending and contractual 
powers on matters that are reserved to the states for legis- 
lative regulation, so long as the states have not in fact 


adopted any rule or policy hostile to the federal contracts 
6 
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in question. The suggestion that such a middle ground 
might be found was rejected by Mr. Justice Roberts on 
the ground that if the United States had power at all to 
make a contract on a particular matter, that contract must 
be taken as an expression of its sovereign and paramount 
political power, as the National Government, and, hence, 
could not be subjected to adverse regulation of any kind 
by the state.“ 

It seems possible, however, to view this matter in a 
different light. —The argument that the Agricultural Ad- 
justment Act invades the rights of the states always has a 
slightly disingenuous sound, because of the fact that the 
states are not objecting and have almost uniformly co- 
Operated with the Federal Government in this matter. 
Furthermore, so far as the question of invasion is a ques- 
tion between two sovereigns, the nation and the state, it 
would seem to be a political question, not suitable for ju- 
dicial settlement and control.“ 

But the real objection to the federal law in such cases 
comes from private interests that want to maintain the 
position of business freedom as against both the United 
States and the state. The states cannot act effectively in 
the matter of restriction of agricultural production be- 
cause of factors of economic competition, over which they 
have no control. The nation cannot act effectively because 
of a lack of constitutional regulatory power. There re- 
mains, however, the third possibility that the activity of 
both governments might be projected a certain distance 
into this “no man’s land,” so that by their codperation 
effective regulation could be established. Why cannot the 
courts justify such codperation in the case of federal con- 
tracts with agricultural producers, assented to by the state 
or, at least, valid under the general laws of the state, and 


43 Supra note 1 at 378. The majority opinion says on this point: 

“The United States can make the contract only if the federal power to tax 
and to appropriate reaches the subject matter of the contract. If this does not 
reach the subject matter, its exertion cannot be displaced by state action.” 

44 Massachusetts v. Mellon, supra note 5. 
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not objected to by the official organization of the state? 
The objection voiced by Mr. Justice Roberts to this view, 
is that the nation would thereby be made dependent, to 
some extent, on the will of the states, and the case is 
thought by him to fall under the authority of such cases 
as McCulloch v. Maryland.** Common sense tells us that 
half a loaf is better than no bread, and the Federal Gov- 
ernment would obviously have more power if it could act 
effectively in certain fields, so long as the states acqui- 
esced, than if it could not act at all. But Mr. Justice Rob- 
erts suggests that it is inconsistent with the dignity of the 
United States to attempt any control, however partial and 
indirect, by the method of expenditure and voluntary 
contract, so long as these contracts cannot be placed whol- 
ly above the power of the state in every respect. 


But the question is not really one of dignity, but one of 
practical codperation. The state has, at least, some con- 
trol over the situation, because the private parties who 
enter into these contracts are citizens of the state, and the 
contracts are made there. The federal contracts have usu- 
ally been made in the form approved by local state law, 
and, also, corporations organized under local state law 
have bee: fathered by the Federal Government in order 
to carry out its plans of expenditure. 


It may be admitted at this point for purposes of argu- 
ment that there would be a real invasion of state’s rights 
if such proceedings as those contemplated by the Agricul- 
tural Adjustment Act were taken against the declared will 
and the established policy of the state.** But if the state 
is silent and acquiescent, it is possible to regard the field 
of contract and expenditure as one that is controlled by 
state law in the regulatory sense, but which may be en- 
tered by the Federal Government through the method of 


454 Wheat. 316, 4 L. ed. 579 (U.S. 1819). 


46 Compare Hopkins Federal Savings & Loan Association v. Cleary, decided 
~~ 9, 1935, 3 U. S. Law Week 250, 56 Sup. Ct. 235, 80 L. ed. (adv. 
op. : 
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contract with private parties, the expenditure of money 
and the presentation of economic inducements, so long as 
these do not point to results which the state law, dominant 
in this field, inhibits. 

Analogies for this suggestion can readily be found in 
the field of interstate commerce. One of the most funda- 
mental and well-established doctrines of constitutional 
interpretation is that which gives to the states the power 
to act on certain aspects of commerce, so long as Congress 
is silent. Thus, the state may prescribe that ships entering 
its harbors must pay half pilotage fees to a society of re- 
tired pilots, in case the services of an active pilot are not 
employed." The state may prescribe local ferry rates on 
trips leading from its shores to the area of another state.“ 
The state may prescribe the rate of speed that interstate 
trains must observe in particular localities,*® the methods 
by which interstate trains shall be heated,” and the rules 
that specify the tests which may be applied to determine 
the quality of goods brought into the state.” Inspection 
laws,” health laws of every description,” incidental regu- 
lations affecting dominantly local interests,“ may be im- 
posed by the state on transactions which, viewed in other 
aspects, are essentially transactions of interstate com- 
merce, so long as the matter has an important local aspect 
suitable for local and diverse regulation by the various 
states, and so long as Congress is silent with regard to the 


regulation of the type of interstate commerce in question. 


47 Cooley v. Board of Port Wardens, 12 How. 299, 13 L. ed. 996 (U. S. 1851). 

48 Conway v. Taylor, 1 Black 603, 17 L. ed. 191 (U. S. 1862); N. Y. Central 
Ry. Co. v. Hudson County, 227 U. S. 248, 33 Sup. Ct. 269, 57 L. ed. 499 (1913). 

49 Southern Ry. Co. v. King, 217 U. S. 524, 30 Sup. Ct. 594, 54 L. ed. 868 
(1910); Lake Shore & M. S. Ry. Co. v. Ohio ex. rel. Lawrence, 173 U. S. 
285, 19 Sup. Ct. 465, 43 L. ed. 702 (1899). 

50 New York, N. H. & H. Ry. v. New York, 165 U. S. 628, 17 Sup. Ct. 418, 
41 L. ed. 853 (1897). 

51 Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. ed. 108 (1902). 

52 Morgan’s L. & T. R. & S. S. Co. v. Louisiana Board of Health, 118 U. S. 
435, 6 Sup. Ct. 1114, 30 L. ed. 237 (1886). 

53 Compagnie Francaise etc. v. Louisiana State Board of Health, 186 U. S. 
380, 22 Sup. Ct. 811, 46 L. ed. 1209 (1902). 

54 Pennsylvania Gas Co. v. Public Service Commission, 252 U. S. 23, 40 
Sup. Ct. 279, 64 L. ed. 434 (1920). 
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Such state laws are displaced and rendered inoperative if 
and when Congress enters the field and establishes an 
affirmative regulation,” based on its powers over inter- 
state commerce, which necessarily touches upon the mat- 
ters previously controlled by diverse state regulations. 

Another analogy can be drawn from the power of the 
state courts to act on all sorts of litigation involving fed- 
eral rights, including the classes of cases specified in Ar- 
ticle III of the Constitution as being allocated to the 
jurisdiction of the federal courts. It is a familiar prin- 
ciple that the jurisdiction of the courts of the United 
States may be made exclusive, by express action of Con- 
gress, in any of the enumerated classes of cases listed in 
Article III, but so long as Congress has not taken such 
action, the state courts are competent to exercise any juris- 
diction on such matters that they are competent to apply 
under the Constitution and laws of the state under whose 
authority they are formed.” 


NATIONAL ACTION IN THE SILENCE OF THE STATES 


Thus, in the “silence of Congress,” the states may act 
on many and various matters upon which the authority 
of the nation is paramount, and from which any existing 
state laws or any state administrative or judicial control 
could be displaced if Congress should enter the particular 
field and adopt a controlling rule. Why should there not 
be a reciprocal doctrine of the “silence of the states”? 
Why should we not say that, since the logical analysis of 
the nature of the spending and contractual powers of the 
United States as heretofore exercised throughout a long 
historical period seems to bring the United States, as a 


55 Oregon Washington R. R. & Navigation Co. v. State of Washington, 270 
U. S. 87, 46 Sup. Ct. 279, 70 L. ed. 482 (1926); Erie Ry. Co. v. People of the 
State of New York, 223 U. S. 671, 34 Sup. Ct. 756, 58 L. ed. 1149 (1914); 
New York Central Ry. Co. v. Winfield, 244 U. S. 147, 37 Sup. Ct. 546, 61 L. 
ed. 1045 (1917). 

56 Martin v. Hunter’s Lessee, 1 Wheat. 334, 4 L. ed. 97 (U. S. 1816); The 
Moses Taylor, 4 Wall. 429, 18 L. ed. 397 (U. S. 1867); Claflin v. Houseman, 
93 U. S. 130, 23 L. ed. 833 (1876). 
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juristic factor, into concerns over which the state has at 
the same time dominant and paramount legislative con- 
trol, the position of the United States in such fields is 
tenable, and perhaps only tenable, on the assumption of 
acquiescence by state authority? 


It is true that this conclusion seems to place the United 
States, to a certain extent, in a sort of dependency upon 
the states. But such dependency is not out of harmony 
with the general principles of the Constitution, and is 
certainly not inhibited by any specific provisions. There 
are many provisions in the Constitution even with regard 
to the basic organization and structural characteristics of 
the Federal Government that could not be carried out ex- 
cept with state codperation. Newberry v. United States. 
Such are the provisions with regard to the method of 
holding elections; the formation of congressional dis- 
tricts; the method of choosing presidential electors; the 
specifications of requirements for the franchise; the reg- 
ulation of primaries; the acceptance by the state courts 
of jurisdiction in cases primarily for federal cognizance; 
the appointment of militia officers and the authority of 
training the militia; the rendition of fugitives from jus- 
tice (long held to be judicially nonenforceable) ; * and 
the consideration by state legislatures or conventions as- 
sembled in the several states of proposed constitutional 
amendments. 

Again, though the United States is held to enjoy an 
immunity with the exercise of its express powers from 
taxation or obstructive control by the states, yet the same 
principle is laid down with regard to the immunity of 
state instrumentalities.” The doctrine of McCulloch v. 


57 Newberry v. United States, 256 U. S. 232, 41 Sup. Ct. 469, 65 L. ed. 913 


(1921) 

58 Kentucky v. Dennison, 24 How. 66, 16 L. ed. 717 (1861). 

59 Pollock v. Farmers Loan & Trust Co., 157 U. S. 429, 584, 586, 15 Sup. 
Ct. 673, 39 L. ed. 759 (1895); id. 158 U. S. 601, 618, 15 Sup. Ct. 912, 39 L. 
ed. 1108 (1895); National Life Insurance Co. v. United States, 277 U. S. 508, 
521, 48 Sup. Ct. 591, 72 L. ed. 968 (1928). 
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Maryland“ is matched by the doctrine of Collector v. 
Day.” The two sets of immunities are at least approxi- 
mately reciprocal. The exemption of state bonds and the 
income therefrom, from national taxation under any form, 
is fully as striking a phenomenon as the exemption of 
national bonds from state taxation. The states are sov- 
ereign in their sphere, and the argument of dignity and 
jurisdictional immunity from outside interference is as 
applicable to the states as to the nation.” 

If, therefore, it is thought consistent with constitutional 
principles to accord to the states large fields of tentative 
authority from which their control may be wholly dis- 
placed when Congress breaks its silence, why is it not 
equally consistent with the dignity and sovereignty of the 
nation to hold that when the nation goes beyond its ex- 
press regulatory powers and touches, through its contract- 
ual or spending activities, some matters that are within 
the legislative authority of the state, its action is subject 
to state acquiescence and may be displaced or, at least, 
may be checked for the future by adverse state regulatory 
action? 

The considerations which have led to the established 
view that the states may act in the silence of Congress on 
many phases of matters whose final legislative control is 
committed to Congress, have been practical considerations 
rather than arguments of theoretical nicety.” Similarly, 
today, in problems like that of agricultural control, the 


60 Supra note 45. 

61 The Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1870). 

62 In Collector v. Day, supra note 61, Nelson J., in delivering the opinion of 
the Court, said at page 124: 

“The general government and the states, although both exist within the same 
territorial limits, are separate and distinct sovereignties acting separately and 
independently of each other within their respective spheres. The former in its 
appropriate sphere is supreme; but the states within the limits of the powers 
not granted, or in the language of the Tenth Amendment ‘reserved,’ are as in- 
dependent of the general government as that government within its sphere is 
independent of the states . . . Upon looking into the Constitution it will be 
found that but a few of the articles of that instrument could be carried into 
practical effect without the existence of the states.” 

63 Willson v. Blackbird Creek Marsh Co., 2 Pet. 245, 7 L. ed. 412 (U. S. 
1829) ; Cooley v. Board of Port Wardens, supra note 47; In re Rahrer, 140 
U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891). 
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problem is a practical one, and the Supreme Court with 
its peculiar and central responsibilities, should avoid the 
perverse ingenuity often shown by the judicial mind in 
arriving cheerfully at the conclusion that no legal power 
whatever on subjects of immense practical importance, is 
vested in the one branch of the government that can ef- 
fectively exercise it, under actual circumstances.“ ‘The 
divorce of legal authority from the practical power to 
control, resulting from actual economic.and social condi- 
tions, is an unfortunate outcome of constitutional arrange- 
ments which, after all, were intended to facilitate govern- 
mental action, rather than to paralyze it. For in the 
Hoosac Mills opinion the Court has not been considering, 
of course, the restrictions in favor of private rights, like 
the due process clause or the just compensation clause in 
the Fifth Amendment, but has exclusively been consider- 
ing the general distribution of power between the states 
and the nation. There is no ground for supposing that 
the framers of the Constitution intended to mark out a 
vast field in which neither the state nor the nation could 
act effectively.” 


64 Di Santo v. Pennsylvania, 273 U. S. 34, 47 Sup. Ct. 267, 71 L. ed. 524 
(1927). 

65 The actual intention of the framers of the Constitution, and that of the 
framers of the Tenth Amendment is clearly indicated by comparing the lan- 
guage of the Tenth Amendment with the much broader and more emphatic 
language of the corresponding provision reserving residuary powers and rights 
to the several states found in the Articles of Confederation. Article II of this 
first constitutional instrument of the American people reads: 

“Each state retains its sovereignty, freedom and independence, and every 
power, jurisdiction and right, which is not by this confederation expressly 
delegated to the United States in Congress assembled.” 

The inferences to be drawn from the entire displacement of these words in 
the original text of our present Constitution and the subsequent adoption of 
the much more narrow reservations of “powers” alone, expressed in the Tenth 
Amendment, are obvious. 
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EDITORIAL NOTES 


Tue Bituminous Coat ConserRvATION Act oF 1935 


The Bituminous Coal Conservation Act of 1935,? now before the 
Supreme Court of the United States for final constitutional test, is 
the major existing experiment in Federal trade regulation.2 This 
Act, which bravely attempts the regulation of prices, production, 
wages and hours in the soft coal industry, has been in effect less 
than three months, yet it has attained a legal history of arresting 
proportions colored by hopes for the future, and moulded by ex- 
perience of the past. 

A. Economic Background and Legislative History. Contrary to 
popular belief, the Guffey Coal Act did not arise, Phcenix-like, from 
the ashes of N. R. A.* The inherent troubles of the bituminous coal 
industry, long before N. R. A.’s birth, furnished the subject-matter 
for frequent congressional investigations.* The great difficulties in 


149 Srart. 1007 (1935), 15 U. S. C. A. § 801-827 (1935) ; popularly styled the 
“Guffey Coal Act.” 


2 On December 23, 1935, the Court granted certiorari in four cases squarely 
raising broad questions as to the constitutionality of the Act. 3 U. S. Law 
Week 321 and 359. Two of the cases, Carter v. Carter Coal Co. et al., No. 636, 
and Helvering et al. v. Carter Coal Co. et al. arose in the District of Columbia 
Supreme Court. The other two cases are from the Federal District Court for 
the Western District of Kentucky, entitled R. C. Tway Coal Co. et al. v. Glenn, 
Collector, No. 649, and R. C. Tway Coal Co. et al. v. Clark, No. 650. These 
cases are considered infra, part C. 


3 Schechter Poultry Corporation v. United States, 295 U. S. 495, 55 Sup. Ct. 
837, 79 L. ed. (adv. op.) 888 (1935). 

4 Hearings before the Committee on Manufactures of the Senate on Shortage 
of Coal (65th Cong., 2nd Sess., 1918); Hearings before the Committee on In- 
terstate Commerce of the Senate on Increased Price of Coal (66th Cong., Ist 
Sess., 1919, 1920, 1921) ; Hearings before the Committee on Reconstruction and 
Production of the Senate on Coal and Transportation (66th Cong., 3rd Sess., 
1920, 1921); Hearings before the Committee on Education and Labor of the 
Senate on Conditions in the West Virginia Coal Fields (67th Cong., 1st Sess., 
1921, 1922); Hearings before the Committee on Labor of the House of Repre- 
sentatives on Labor Conditions in the Coal Industry (67th Cong., 2nd Sess., 
1922); Report of the United States Coal Commission pursuant to the Act of 
September 22, 1922, published in 1925; Hearings before the Committee on In- 
terstate and Foreign Commerce of the House of Representatives on Coal Legis- 
lation (69th Cong., Ist Sess., 1926); Hearings before the Committee on Inter- 
state Commerce of the Senate on Conditions in the Coal Fields of Pennsylvania, 
West Virginia and Ohio (70th Cong., 1st Sess., 1928); Hearings before the 
Committee on Interstate Commerce of the Senate on Proposed Bituminous Coal 
Legislation (70th Cong., 2nd Sess., 1929); Hearings before the Committee on 
Mines and Mining of the Senate on the Creation of Bituminous Coal Commis- 
sion (72nd Cong., Ist Sess., 1932); Hearings before the Committee on Inter- 
state Commerce of the Senate on Stabilization of the Bituminous Coal Mining 
Industry (74th Cong., 1st Sess., 1935); Hearings before the Committee on 
Ways and Means of the House of Representatives on Stabilization of the 
Bituminous Coal Mining Industry (74th Cong., 1st Sess., 1935). The subject- 
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the industry arose, first, from over-production due to the inroads by 
competitive fuels® and sources of power ;® second, the inevitable labor 
disputes and resulting strikes ;* and third, predatory competition be- 
tween the operators themselves. The N. R. A. succeeded, in spite of 
inability of the government to compel compliance, in placing the in- 
dustry on a sounder operating and economic basis than at any time 
since 1923.8 This was a remarkable, though little-recognized achieve- 
ment of N. R. A., particularly when it is considered that the indus- 
try had not fared well even in the days of prosperity. The real in- 
spiration for the bill was occasioned, not by the Schechter decision, 
but by the anxiety which existed in January, 1935, at the opening of 
the 74th Congress, 1st Session, due to the probable expiration of the 
N. I. R. A. in the following June, and the doubt in the minds of both 


operators and labor as to whether it would be renewed for another 
two years.® 


On January 24, 1935, Senator Guffey introduced S-1417 in the 
Senate of the United States; it was identical in purpose and prin- 
ciple, and similar in wording and mechanics, to the present law. The 
fundamental purpose back of the bill was to put efficient teeth into 


matter of these hearings furnishes an accurate history of the period—increased 
demand incident to the war, increased prices and wages, then a sharp and steadily 
declining demand with the inability of the industry to adjust itself to that change. 

5“Bituminous coal has declined in relative standing as a source of energy, 
contributing 70 per cent of all energy in 1913, 60 per cent in 1929, and only 
45 per cent in 1932.” Coat, BureEAu or Mines, 1934, p. 378. Railroad con- 
sumption of coal dropped from 113 million tons in 1929 to 66 million tons in 
1933, according to the Association of American Railroads. 

6 Senate Hearings on S. 1417, p. 338-343; 447-449; 455-461. Further in- 
roads on the coal market will undoubtedly be made by the Tennessee Valley 
Authority and kindred projects. John D. Battle, Executive Secretary of the 
National Coal Association says “Its (T. V. A.’s) consummation can have no 
other effect than to put out of business dozens of mines, to destroy the jobs 
of thousands of miners and to wipe out millions of dollars of private investment 
within the area.” National Coal Association pamphlet of September, 1934. 

7 The Hon. John Dickinson in handling the Government’s case in Carter v. 
Carter Coal Co. said, “It is cheaper in the long run to regulate the industry 
than to try to keep the peace in it.” 

8 Senate Hearing on S. 1417, pp. 57, 80, 105-107, 134-148, 149, 160, 176, 181- 
182, 189, 201, 229, 247, 277, 279-281, 288, 289, 295, 311, 312-313, 324-329, 332, 
337, 348, 360, 362, 373, 459-460, 510, 522. 

® Speaking as an operator, James D. Francis said, “All of us have been con- 
fronted in the past several months with a situation that has been brought about 
by the fact that the Industrial Recovery Act ends June 16, and we have been 
worried about the future of our business, what is going to happen.” Senate 
Hearing on S. 1417, p. 379. The miner’s position was graphically portrayed 
by John L. Lewis, President of the United Mine Workers, “. . . The depths of 
the depression which existed in the industry, the degree of human misery which 
existed in the industry, prior to the enactment of the National Industrial Re- 
covery Act, have left such terrifying scars upon the minds and the hearts of 
the men in the coal industry that, Senators, they are fearful of a return to 
that situation, and they ask the Congress of the United States to stop this 
coal industry in its mad downward course, because it means life or death to 
the mining population of this country.” Senate Hearing on S. 1417, p. 546. 
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the scheme in case of non-compliance with the Bituminous Coal Code, 
a feature which had presented difficulties in the closing days of 
N. R. A.*° Both proponents and opponents of S-1417, including 
operators and miners, were unanimous in their statement that the 
provisions of the N. I. R. A. had benefitted the coal industry."* Prac- 
tically all opponents of the bill admitted that some Federal regulation 
of the industry was necessary, but preferred an extension of the 
N. R. A. rather than the enactment of the proposed legislation.’ 

The hearings on S-1417 before the subcommittee** of the Senate 
committee on interstate commerce took place from February 19 to 
March 7, 1935, with exhaustive testimony from operators, miners, 
industrialists and consumers. On April 11, 1935, the Committee 
amended, redrafted, and favorably reported the bill as S-2481, which 
Senator Guffey reintroduced.‘* This chronology is important in dem- 
onstrating that the Guffey Bill was not designed to elude and avoid 
the Schechter decision, but had been introduced in the Senate and 
reported out of committee, before that case was decided.*® 

After the N. R. A. had been held unconstitutional,’® the industry 
was immediately confronted with the recurrence of labor difficulties 
and a potential death struggle for markets. Both operators and min- 
ers faced a return to former conditions with misgivings. Labor, un- 
der the United Mine Workers, was determined not to lose ground 
gained; the operators were favorably disposed to a mechanism which 


10 A typical noncompliance case was cited by Philip Murray, International 
Vice President, United Mine Workers of America—*The complaint in this 
instance was brought to the attention of the Divisional Coal Labor Board; 
hearings were had; testimony was adduced; and an opinion was rendered 
by the Divisional Coal Labor Board ordering the Adrian Fuel Co. to comply 
with the provisions of the coal code. The company refused. The matter was 
carried to the National Coal Labor Board. The National Coal Labor Board 
ruled like the Divisional Coal Labor Board ruled, and ordered the coal com- 
pany affected by this situation to comply with the code. It was then carried 
to the Compliance Division. The Compliance Division suggested that the matter 
be immediately straightened out by the company’s compliance. It went from 
there to the Enforcement Division of the N. R. A., or the Legal Division of 
N. R. A. They examined the papers. They had them forwarded to the Federal 
Trade Commission. The Federal Trade Commission conducted an investigation 
in the case that lasted for a period of 6 weeks and then turned its papers over 
to the Department of Justice and the Department of Justice refused to move. 
That is a typical case . . .” Senate Hearing on S. 1417, p. 149-150. 

11 Supra note 8. 

12 Supra note 8. 


13 The subcommittee was composed of Senators Neely (Chairman), Moore, 
Minton and Davis. Senators Neely, Davis and Minton were naturally solicitous, 
respectively, about the interests of West Virginia, Pennsylvania, and Indiana. 
Senator Moore fervently observed “Thank God, there is no coal in New Jersey.” 

14 Sen. Rep. No. 470, 74th Cong., 1st Session. 

15 May 27, 1935. 

16 Supra note 3. 
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had banished operating deficits for the first time in a decade.*7 The 
expiration of the wage and labor agreements with the fall of N. R. A. 
rendered some form of immediate and definite action imperative. 
The President secured a gentleman’s agreement to a “status quo” 
armistice with labor, and promised action.** The Guffey Bill then 
became “‘must”’ legislation. 

Mr. Snyder introduced a redrafted bill’® in the House on June 13, 
1935, as H. R. 8479 which was referred to the Committee on Ways 
and Means. Hearings took place on H. R. 8479 from June 17 to 28, 
inclusive, and the House reported it out favorably, redrafted as H. R. 
9100. Time had become very much of the essence. The House hear- 
ing showed that about 90% of labor was in favor of the bill; the 
operators split on the issue in about an even ratio, both claiming to 
represent a majority.*° The basis of opposition to the bill was pre- 
dominately its alleged unconstitutionality.** The House Committee 
reported the bill out on August 14, 1935, and it went immediately on 
the floor for debate.** 


Meanwhile, President Roosevelt aroused a furore of editorial com- 
ment and political discussion on his letter of July 5, 1935, to Repre- 
sentative Hill, of the Ways and Means Committee of the House, in 
which he said, “I hope your Committee will not permit doubts as to 


17 Senator Neely—“One’s urge for rugged individualism somewhat abates 
after he and his plants all get into the bankruptcy courts, does it not?” Senate 
Hearings on S. 1417, p. 70. 


18 The wage agreements in the Bituminous Coal Industry expired on March 
31, 1935. The operators and miners extended the agreement until June 16 at 
the suggestion of the National Industry Recovery Board, Mr. Donald Rieh- 
berg, chairman. When it appeared that nothing was being accomplished by 
Congress, a strike order was issued on June 1, effective June 16. The President 
then invited Senator Guffey, Mr. Snyder, Mr. D. C. Kennedy, as spokesmen 
for the operators, and Mr. John L. Lewis, President United Mine Workers 
of America, to the White House, where an acquiescence in the existing agree- 
ments was extended until July 1. House Hearing on H. R. 8479, p. 312, 322, 
323. There was a further extension until Sept. 16. 


19Tt is at this point, that the popular conception becomes true. H. R. 8479 
was drafted with the Schechter decision in mind. Judge Henry Warrum, coun- 
sel for the United Mine Workers of America, had a great deal to do with 
the draftmanship of the bill. He hoped to avoid the fault of “unlawful dele- 
gation of powers.” House Hearing on H. R. 8479, pp. 24-146. See also Judge 
Warrum’s brief on its constitutionality, pp. 146-151. 

20 House Hearing on H. R. 8479, pp. 152-157, 228-240. 


21 Briefs filed or extended constitutional discussion in House Hearing include 
Judge Warrum, pp. 146-151 (for the bill); John L. Steinbugler (for the bill) 
pp. 207-208; J. Van Norman pp. 287-299; James A. Emery pp. 377-389; Louis 
G. Caldwell 578-588 Similar briefs in the Senate Hearing on S. 1417; C. W. 
Dillon pp. 348-359; R. D. Campbell pp. 420-437; Maurice H. Winger pp. 
449-455; Dr. S. P. Burke pp. 478-497; John C. Gall pp. 577-585. 

22H. R. Rep. No. 1800, 74th Cong., 1st Session. This contains a majority 
report by Rep. Hill, a supplemental favorable report by Rep. Lewis dealing 
with the general welfare clause, and three separate minority reports. 
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constitutionality, however reasonable, to block the suggested legisla- 
tion.” ** 

The bill passed the House, after a stormy debate, on August 19, 
1935, by a vote of 194 to 168.** It passed the Senate, with certain 
amendments, by a vote of 45 to 37 on August 22, 1935.25 After an 
all-night session, the conferees of the two houses reached an agree- 
ment.?® The President approved the engrossed bill August 30, 1935, 
and it became law, effective as of November 1, 1935.?7 

B. Contents of the Act. The Act admittedly goes further in Fed- 
eral regulation of an industry than any previous legislation.** It de- 
clares mining of bituminous coal and its distribution to be affected 
with a national public interest. It further declares that such produc- 
tion and distribution directly affect the interstate commerce of the 
nation and render regulations of such production and distribution 
imperative.”® 

The Act sets up a Bituminous Coal Commission, and, to avoid the 
defect of delegation of legislative power,®® provides in detail for the 
Bituminous Coal Code, to be worked out in accordance with condi- 
tions and provisions enumerated in section 4 of the Act. Indeed, the 
Code as promulgated by the Commission in its General Order No. 1, 


of October 9, 1935, is in almost the exact words of section 4 of the 
Act. 


Fundamentally the Act has three main provisions: (1) The price- 
fixing provision, (2) the wage- and hour-fixing provision, and (3) 
the tax provision. 


23 The letter is reprinted in full in 79 Conc. Rec. 13449. 
2479 Conc. Rec. 13667. 

2579 Conc. Rec. 14084. 

2679 Conc. Rec. 14240, 14247. 

27 Supra note 1. 


28 The Hon. John Dickinson said, in the government’s argument in the Carter 
case, “ . we stand in the presence of a new statute, . . . Congress has 
never passed such a law before; and I recur to the thought . . . that things 
always look so easy when you look back. 

“From the very beginning Congress has passed laws that it never passed 
before. The mere fact that a law is a law of an unprecedented type impresses 
those who live at the time, but when we look back on it we say, as Mr. Whitney 
says of Gibbons v. Ogden, we see as we look back on it a different situation 
and say: why of course, the Court could not have decided in any other way. 
But the point had never been decided before, and it took a week or more of 
strenuous argument before the Supreme Court to make it possible for those 
who formerly believed that the law was unconstitutonal, to develop their belief 
to the contrary effect. It is the old story of Columbus and the egg.” 

29 Whether the effect is direct or indirect within the standards of the Schech- 
ter case is the crux of the legal question with regard to the interstate commerce 
power. 

80 Supra note 3; Panama Refining Co. et al v. Ryan et al, 293 U. S. 388, 
. Sup. Ct. 241, 79 L. ed. (adv. op.) 223 (1935); (1935) 4 Geo. Was. L. REv. 
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Twenty-three districts, with district boards and nine minimum 
price areas are set up, with power in the Commission to approve or 
fix minimum and maximum prices, under regulations to be fixed by 
the Commission. 

The labor relations provision recognizes right of collective bargain- 
ing, sets up a labor board, and provides that whenever hours of labor 
and wages are agreed upon in any contract between producers of more 
than two-thirds of the national tonnage and more than one-half of 
labor, it shall be binding upon all code members. 

To compel the operators to join the code, the tax provision is em- 
ployed. The spending power of the United States is also utilized to 
this end, but the manner of its exercise here seems easily distinguish- 
able from that held by the Supreme Court in the Hoosac case ** to be 
beyond the power of Congress. Here, instead of spending through 
crop-reduction contracts and benefit payments, no extraordinary ex- 
penditures are to be made, but departments and agencies of the United 
States are to purchase bituminous coal only from coal-code members, 
and contractors to the Government for any public work or service are 
to use only code-member produced coal in executing their contracts 
with the Government. As a further measure, marketing agencies of 
code members, with the approval of the Commission, are not subject 
to the provisions of the Sherman Act,*? while those of non-members 
are. Taken together, these provisions appear to provide sufficient 
coercion to compel an operator to join the code or quit business. 

The tax provision imposes upon the sale of all bituminous coal and 
upon the fair value of captive coal ** an “excise tax of 15 per centum,” 
payable monthly. There is a proviso that any coal producer who has 
accepted the code and filed that acceptance shall be entitled to a draw- 
back in the form of a credit upon the tax payable, equivalent to 90 
per centum, to be allowed and deducted at the time settlement is re- 
quired. The payment and the drawback are clearly a bookkeeping 
transaction to be settled at the same time. In actual effect, and 
plainly on its face the Act requires a tax on coal of 14 per centum on 
code members, and a tax of fifteen per cent on non-code members. 

Although there are many other details of the bill which deal with 
the duties and operation of the commission and the district boards, 


31 United oe, Ms Butler et al., Receivers of the Hoosac Mills, 3 U. S. Law 
Week 373 (U. S. 1935). 


82 26 Sra. 209 (1890); 15 U. S. C. §§ 1-33, (1934). 


33 Captive coal includes “all coal produced at a mine for consumption by 
the producer or a subsidiary or affiliate thereof, or for use in the production 
of coke or other forms of manufactured fuel by such producer or subsidiary 
or affiliate.” Large steel corporations, iron workers, and some railroads have 
subsidiary mines of this nature. 
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price-fixing, labor relations, and the tax comprise the outstanding 
features. 

Before consideration of the legal features, it may be well to view 
certain of the economic features. This is primarily a miners’ bill. 
The United Mine Workers obtained it practically single-handed. 
Judge Warrum admittedly wrote most of it. The wage and hour 
feature is labor’s big hope. The price-fixing feature is thrown in to 
solace the operators, and to promote their solvency so that it may be 
sufficient to meet the labor contracts. Miners and their families for 
years have been the residuary sufferers from the successive desperate 
illnesses of the industry. 

It may be, however, that one feature is ignored in the legislative 
scheme of rehabilitation. It can scarcely be called a consumer’s bill. 
The consumer is interested in a steady supply, in keeping the peace, 
and, of course, the miner’s welfare. But, if the price-fixing provision 
is not very delicately handled, and the demands are not commensurate 
with other prices, the industry will encounter the economic “law” of 
diminishing returns. In short, if the Guffey Act raises the prices too 
high it will simply accelerate the turning of the consumer to oil, gas, 
and electricity.** Obviously, a regulated industry can not compete 
successfully with an unregulated one, which in this case, starts with 
certain natural advantages. Or, is it the plan similarly to regulate oil 
and gas? *® 

It was also claimed by the opponents of the Act that it tends to 
create a monopoly in favor of the Pennsylvania interests and will 
squeeze out the little miner. Contemporaneous editorial comment 
may be found in 79 Cong. Rec. 14081-14085. 

Whether the Act, if sustained, will create a Pennsylvania monopoly 
and whether it will drive the consumer to the purchase of oil and gas, 
can only be the subject of conjecture at present. 

C. Test Cases. The Act was approved August 30, 1935. In 


34 Mr. John Young Brown, an attorney for the Hazard Coal Operators’ As- 
sociation of Lexington, Ky., said before the Senate Committee Hearing, p. 
330, “One purpose of this bill is to raise the price of coal. When I leave this 
stand I will cease to represent the coal association and will become a consumer. 
If they raise the price of coal, there is a man in the electrical shop down on 
the corner who has been trying to sell me an electric heater for a long time, 
and I will buy one. A good many others will do the same thing. If that does 
not work satisfactorily, the gas company has been after me for a long time 
to put in a gas furnace that they say is cleaner and not so much trouble to 
run. And that is going to take place, I want to say right here, although the 
chairman has warned us to stay off the subject of competitive fuels, whenever 
the consumer sees the price of coal raised on him. We consumers have no 
sense of loyalty to any particular brand of fuel that will make us stick to it 
when it hurts our pocketbooks.” 


35 Note that Senator Bankhead proposed a tax on crude petroleum as an 
amendment to the Guffey Bill. 79 Conc. Rec. 14062. 
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September, two test cases had been filed although neither the Com- 
mission nor the code was yet in operation.*® In Tway Coal Company 
et al. v. Glenn, the plaintiff company sued to enjoin the collector of 
Internal Revenue from collecting any taxes under the Act, on the 
grounds that it is unconstitutional and that equitable relief is neces- 
sary because they have no adequate remedy at law. This case was 
tried before Federal District Judge Elwood Hamilton in the District 
Court of the United States for the Western District of Kentucky. 
Shortly thereafter the case of James Walter Carter v. Carter Coal 
Company came before Judge Adkins in the Supreme Court of the 
District of Columbia. Mr. Carter, as a large stock holder in the com- 
pany, sued to enjoin the company from complying with the terms of 
the act and joined the tax collector as an interested party in order to 
bring in the Government. 

Justice Hamilton held the act constitutional in its entirety; Justice 
Adkins decided as follows: (1) that the Act was severable; (2) 
that the price fixing provisions were valid, primarily under the 
authority of the Nebbia case ;** (3) that the wage and hour provi- 
sions were unconstitutional under the doctrine of the Schechter 
case,** and (4) that inasmuch as the statute was partially valid the 
tax provision was valid. 

Justice Hamilton’s decision goes further in its language and philos- 
ophy in supporting a view of inherent national power than any deci- 
sion to date.*® He states: ‘That Congress should first determine if 
the Act proposed is in the interest of the public welfare; second, can 
the States acting independently, accomplish the result; third, if not, 
should the central government take action; and fourth, search the 
Constitution for authority to carry into statutory form the demand 
of the people for governmental action. If State action is impotent, 
Federal action is imperative if public necessities demand.” 

Undoubtedly Justice Hamilton was influenced by the lot of the 
Kentucky miners in arriving at his decision. 

Justice Adkins’ opinion, while more conservative,*® and more in 
line with recent decisions of the Supreme Court, did take into con- 


36 Tway Coal Co. et al v. Glenn (W. D. Kentucky); Carter v. Carter Coal 
Co. (Supreme Court, District of Columbia). The Tway case actually joins 
19 companies of Harlan County and vicinity as plaintiffs. Two companion 
cases, decided at the same time, were C. H. Clark v. R. C. Tway Co., and 
Baltimore Trust Co. v. Norton Coal Mining Co. 

87 Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 

38 Supra note 3. 

39 Wm. D. Whitney, counsel for the plaintiff in the Carter case characterized 
the Hamilton opinion as the most fantastic reasoning ever printed in a Federal 
Reporter. 

40 Tt is relatively conservative. In view of much of the restrictive language 
of the on this decision deserves to be classed as quite liberal. 
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sideration the economic factors that influenced the legislation. He 
compares the Nebbia case and the present case in detail,*’ and says, 
“It seems to me that there is a real analogy between the right of a 
state to regulate a local commerce and the right of Congress to regu- 
late the national commerce.” 

These two cases were docketed in the Supreme Court in the same 
week, and will probably be considered by the Court in one opinion. 

D. Interstate Commerce Feature. Fortunate it is for the Govern- 
ment that the point brought most forcibly to the attention of the 
Court in the Coal Act cases is the interstate commerce feature. On 
this point alone does the act stand upon firmer constitutional ground 
than the lately-demolished Agricultural Adjustment Act, so that if it 
is to be upheld at all, it must be under the authority of the Commerce 


41 “First, the prices for the producers had fallen below the cost of produc- 
tion. That is true in a great many instances here. 

“Second, the price of milk had declined more than prices generally. I am 
not so sure about the decline of prices, but the evidence shows that during this 
period between 1925 and 1929, when the consumption of coal did not decrease, 
but the price fell off 90 cents a ton and the industry as a whole lost money 
every year, most of the other industries of the country were making money 
during those years. Those were the profitable years before the depression. 
It is true that there were four or five, or perhaps as many as seven, industries 
that lost money during this period. 

“Third, the situation of dairy farmers was desperate. I think that is true 
of the situation of many of the operators of the mines. 

“Fourth, milk is an essential article of diet. Coal is certainly essential for 
the carrying-on of our commerce and the industrial activities of the country, as 
well as for domestic heating. 

“Fifth, milk cannot be stored, and this leads to the constant accumulation 
of surpluses, which tends to force down prices. I might amplify a little what 
I have said about the storage facilities. While the Carter Company and some 
others have some storage facilities, I think as a whole the industry avoids stor- 
age as much as possible, for two reasons: The lump coal tends to disintegrate 
when it is stored, and, of course, it is a costly thing to do. The evidence indi- 
cates that sales may go from one field to another, from one mine to another, 
and from one State to another, on a very few cents differential in the price. 

“Sixth, overproduction and overcapacity. Of course, that exists in this par- 
ticular industry, and is perhaps just as difficult to cope with as in the milk 
industry. There it depended somewhat on the life of the cows, but, as counsel 
has said here, the life of a coal mine is usually longer. 

“Seventh, the prevalence of unfair trade practices, which lead to demoraliza- 
tion of prices—attempts to sell the product to large buyers at discriminatory 
prices, and matters of that kind. I think I have discussed that. 

“Fighth, the rigidity of transportation charges. Of course, that exists here. 

“Ninth, the failure of producers of milk to receive a reasonable return 
threatens sanitary regulations. I do not think that comparison is to be made 
here. 

“Tenth, the milk industry is paramount to the State, and the destruction 
or decline of the industry would cause serious economic loss to the people of 
the State. I think the destruction of this industry, of course, would cause serious 
economic loss to the entire country, but the destruction of it would cause a very 
serious interference with all commerce. 

“Now I come to the effect upon local commerce. I think the effect of the 
stipulation which has been made is to make it unnecessary for me to say any- 
thing about that. Ninety-eight per cent of the commerce of the Carter Coal 
Company is interstate.” 
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Clause.4* Counsel for the Government in both of the lower courts 
have adhered strongly to this view. It can hardly be argued that con- 
ducting the business of operating a coal mine, or that the labor of a 
miner digging coal is interstate commerce. The Supreme Court has 
so indicated in numerous decisions.** These cases would seem to 
indicate that any attempt of the Government to regulate the bitumi- 
nous coal industry must be based upon the theory that this industry 
has a direct effect on interstate commerce. There is no doubt that 
Congress has no express power to stabilize this industry. The Fed- 
eral Government is a Government of enumerated powers, and it may 
not legislate except in the exercise of one of those enumerated powers. 


“By reason of the fact that there is no general grant of legis- 
lative power it has become an accepted constitutional rule that 
this is a government of enumerated powers.” ** 


This observation is borne out by the fact that Government counsel 
in the Carter case relied mainly on cases such as Chicago Board of 
Trade v. Olsen.*® In this case, trading on the Chicago Board of Trade 
was regulated, although such trade is clearly not interstate commerce. 
Conspiracy cases such as the Coronado case*® are used further to 
strengthen this analogy. The Government contends that the consti- 
tutional justification for these regulations by Congress of intrastate 
commerce is found in their effect on interstate commerce. Whatever 
the source of the restraint or burden on interstate commerce, Con- 
gress has the power by appropriate legislation to prevent that restraint. 
It is the “effect upon interstate commerce’’ not “‘the source of the in- 


42 The Act cannot be sustained as a broad exercise of the taxing power ot 
congress. United States v. Butler et al., Receivers of the Hoosac Mills, supra 
note 30. It shows on its face that it is an attempt to coerce code operators 
of a state into compliance with regulation prescribed by Congress. Pollock v. 
Farmers Loan and Trust Co., 157 U. S. 429, 158 U. S. 601, 15 Sup. Ct. 673, 
912, 39 L. ed. 759, 1108 (1895); Magnano Co. v. Hamilton, 292 U. S. 40, 54 
Sup. Ct. 599, 78 L. ed. 1109 (1934); U. S. v. One Ford Coupe Automobile, 
272 U. S. 321, 47 Sup. Ct. 154, 71 L. ed. 279 (1926); Child Labor Tax Case 
pena v. Drexel Furniture Co.), 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 
(1922). 

43 Oliver Iron Co. v. Lord, 262 U. S. 172, 43 Sup. Ct. 526, 67 L. ed. 929 
(1923); United States v. E. C. Knight Co., 156 U. S. 1, 12, 15, Sup. Ct. 249, 
253, 39 L. ed. 325 (1895); Heisler v. Thomas Colliery Co., 260 U. S. 245, 43 
Sup. Ct. 83, 67 L. ed. 237 (1922) ; Anderson v. Shipowners Ass’n., 272 U. S. 359, 
364, 47 Sup. Ct. 125, 71 L. ed. 298. (Neither the making of goods nor mining 
of coal is commerce.) Related subjects, Foster Packing Co. v. Haydel, 278 
U. S. 1, 49 Sup. Ct. 1, 73 L. ed. 147 (1928); Utah Power & Light Co. v. Pfost, 
286 U. S. 165, 52 Sup. Ct. 548, 76 L. ed. 1038 (1932); Kidd v. Pearson, 128 
U. S. 1, 9 Sup. Ct. 6, 32 L. ed. 346 (1888) ; United Mine Workers v. Coronado, 
259 U. S. 344, 42 Sup. Ct. 570, 66 L. ed. 975 (1922); Delaware, L. & W. R. 
Co. v. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. ed. 1397 (1915). 

44 McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819); Kansas 
v. Colorado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L. ed. 956 (1907). 

45 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 839 (1923). 

46 Supra note 43; 268 U. S. 295 (1925). 
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jury” which is “the criterion of Congressional power.”*7 A further 
group of cases, the so-called “‘current of commerce” cases, are used to 
further the argument of constitutionality. Two leading cases are 
Swift v. United States, and Stafford v. Wallace.** At page 518 of the 
Stafford case the Court says: 


“The application of the commerce clause of the Constitution 
in the Swift case was the result of the natural development of 
interstate commerce under modern conditions. It was the in- 
evitable recognition of the great central fact that such streams 
of commerce from one part of the country to another which are 
ever flowing are in their very essence the commerce among the 
States and with foreign nations which historically it was one of 
the chief purposes of the Constitution to bring under national 
protection and control. This Court declined to defeat this pur- 
pose in respect of such a stream and take it out of complete 
national regulation by a nice and technical inquiry into the non- 
interstate character of some of its necessary incidents and facili- 
ties when considered along and without reference to their asso- 
ciation with the movement of which they were an essential but 
subordinate part. . . . Whatever amounts to more or less con- 
stant practice, and threatens to obstruct or unduly to burden the 
freedom of interstate commerce is within the regulatory power 
of Congress under the Commerce clause, and it is primarily for 
Congress to consider and decide the fact of the danger and meet 
= 
The Government argues that it is clear that in the conduct of a soft- 
coal industry there exist burdens on interstate commerce resulting 
from activity which is intrastate. The opponents contend that these 
cases may be distinguished on the ground that the power in these 
cases did not extend to the power to regulate the production of goods 
or the conditions under which such goods were produced, or the wages 
and hours to be observed in their production. They were all regula- 
tions of intrastate matters directly bearing upon interstate transpor- 
tation and had for their basis the right of the Federal Government to 
interfere to prevent States or others from discriminating against in- 
terstate commerce or imposing burdens upon interstate carriers.*® 
It may be argued on the other side that the Court in granting to 
Congress the right to remove these burdens from interstate commerce, 


47 Second Employers Liability cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 L. ed. 
327 (1912). 

48 Swift v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 (1905) ; 
Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 735 (1922); 
Board of Trade v. Olsen, 262 U. S. I, 43 Sup. Ct. 470, 67 L. ed. 839 (1923) ; 
Tagg Bros. and Moorhead v. United States, 280 U. S. 420, 50 Sup. Ct. 220, 
74 L. ed. 524 (1930); Houston, East & West Texas Railway Co. v. United 
States, 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1913). 


49 Plaintiff’s brief in the case of Carter v. Carter Coal Co. 
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has not set the limit of congressional action, and that in view of the 
economic advantages brought out by the testimony of Government 
witnesses in the two cases, showing the urgent need for regulation, 
the Court will further enlarge this category. In pursuing this line of 
reasoning, we must come face to face with the Schechter decision,” in 
which the Court said: 


“In determining how far the Federal Government may go in 
controlling intrastate transactions upon the ground that they 
‘affect’ interstate commerce, there is a necessary and well-estab- 
lished distinction between direct and indirect effects. The pre- 
cise line can be drawn only as individual cases arise, but the dis- 
tinction is clear in principle.” 


This language would seem to indicate that in the future it is the 
duty of Congress to proceed with caution and, as far as possible, make 
the distinction between ‘‘direct” and “indirect.” Although the Chief 
Justice tells us that this distinction is “clear in principle” he further 
states that ““The precise line may be drawn only as individual cases 
arise.” Does not this qualifying phrase put the burden upon the 
Government to prove to the satisfaction of the Supreme Court that 
the regulation of the bituminous coal industry comes within this 
classification? It must be admitted that the Chief Justice in this 
opinion does not clear up the matter, and the question is still open to 
controversy.** 

Another argument advanced by the proponents of this legislation 
is that Congress should have the commerce power that has been taken 
from the States. A line of cases holds that the States have no power 
to regulate this production.** Therefore, this power resides in the 
Federal Government, is the reasoning of Government counsel. This 
“twilight zone” argument is persuasive, but opposed to this we have 
the flat statement by the Court in many cases** that the United States 
is clearly a government of enumerated powers. 

Another line of argument of the Government is that Congress may 
regulate because it is shown that the states have been unsuccessful or 
inadequate in their dealing with the industry. This fact, though, is 
not sufficient to give the power to the Federal Government. In the 
Schechter case the Court dismissed this type of argument by saying 


50 Supra note 3, at 546. 

51 The idea underlying this paragraph was suggested by the article Would 
the Supreme Court Block a Planned Economy? by Professor Thomas Reed Pow- 
ell of the Harvard Law School, in Fortune, August, 1935. 

52 Lemke v. Farmer’s Grain Co., 258 U. S. 50, 42 Sup. Ct. 244, 66 L. ed. 
458 (1922); Shafer v. Farmer’s Grain Co., 268 U. S. 189, 45 Sup. Ct. 41, 69 
L. ed. 909 (1925); Dahnke Walker Co. v. Bondurant, 257 U. S. 282, 42 Sup. 
Ct. 106, 66 L. ed. 239 (1921). 

53 Kansas v. Colorado, supra note 44. 
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that it is not in the province of the Court to consider the economic 
advantages or disadvantages of a centralized system. After that flat 
statement, further discussion of this point seems unnecessary. 

The Schechter case seems to present an insurmountable barrier to 
Federal regulation of wages and hours of labor in local industry, pro- 
viding the correct interpretation has been given to it by eminent coun- 
sel who have studied the question.** Justice Adkins in his decision 
in the Carter case seems to concur in this view.” 

Another feature of the Schechter case which has caused consider- 
able difficulty is the interpretation which has been placed upon the 
words “direct” and “indirect” as used by the court. It is contended 
by the Government in an attempt to bring the present Act within that 
definition, that the distinction turns on the extent of the effect, 
whether it is substantial or slight, but this cannot be sustained as the 
true test, since this would ultimately lead to the breakdown of our 
dual system of government. Under this interpretation, any essen- 
tially local activity may “affect” interstate commerce. The true dis- 
tinction between the two consists in testing the real character of the 
activity regulated and its relation to the stream of interstate commerce. 
Bituminous coal production, which is completed before interstate 
commerce begins, would seem to fall without the sphere of Federal 
Power delineated in the Schechter case. And certain it is that the 


implications of the Hoosac opinion are against the expansion of the 
Federal sphere. 


E. Severability. The court in the Tway case was not called upon 
to decide the question of severability,*® but Justice Adkins in the Carter 
case held as follows :** 


“T think the statute is severable in the different particulars. 
Section 15 certainly undertook to make it so. And as to the dif- 
ferent provisions of the statute itself, and Section 3 provides that 
the fact that a person accepts the Code shall not prevent him 
from raising the question of the validity of any portion of it.” 


It has been suggested that if this view is sustained by the Supreme 
Court, organized labor may not be so interested in the Act. Judge 
Warrum’s testimony before the House subcommittee would seem to 
answer the question. He said, “Also, there is a provision in this act 


54 James A. Emery, General Counsel, National Ass’n of Manufacturers; J. 
Van Norman, Counsel for Committee against the Guffey Bill, Louisville, Ky.; 
William D. Whitney, counsel for James Walter Carter; Frederick H. Wood. 
bag hy brief submitted in pamphlet by American Liberty League, December 

55 Supra note 3. 

56 Section 15 of the Act. 

57 Oral opinion handed down November 27, 1935. 
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that if any part of it is declared to be invalid as affecting any person 
or persons, the rest will be valid, and if the labor provisions are struck 
down, we still want the act, because it stabilizes the industry and en- 
ables us to negotiate with them on a basis which will at least be differ- 
ent from what we have been confronted with since April, and that 
is a disinclination to even negotiate a labor wage scale because they 
are losing money. If the labor provisions go down, we still want the 
industry stabilized so that our union may negotiate with them on the 
basis of a living American wage standard.” ** 


F. Declaratory Judgment. Both courts held that the Declaratory 
Judment Act*® did not apply.*° Scotr H. Masry. 
James A. RoBerTs. 


THE EFFEct oF DENIAL OF CERTIORARI 


The purpose of this note is to show the effect of denial of a peti- 
tion for a writ of certiorari to review the judgment of an inferior 
court, and to outline the present trend in the use of certiorari in the 
Supreme Court of the United States. 

The opinion in Richey v. White-Phillips Company, Inc.,’ is the 
latest pronouncement on the subject by the Supreme Court of the 
United States. Following the leading Illinois authority,? the Court 
held that the denial of the writ of certiorari by the Supreme Court 
of Illinois did not amount to an affirmance of the judgment of the 
Appellate Court as to the merits which would be res judicata and 
conclusive on the Supreme Court. Mr. Justice McReynolds, speaking 
for the Court, said, “The State Supreme Court denied an application 
for certiorari without more. The argument is that this amounted to 
approval of the construction placed upon the statute by the Appellate 
Court. The point is not well taken . . . We cannot know upon 
what ground certiorari was denied. The Illinois Supreme Court has 
declared . . . that denial of certiorari does not import approval 
of the reasons assigned by the lower court.” 

Certiorari, as dealt with here, is to be distinguished from the old 
common law writ. The old form was an extraordinary remedy for 


58 Hearings Before House Subcommittee of the Committee on Ways and 
Means, 75th Congress, Ist Session, on H. R. 8479, 35. 

5948 Strat. 955 (1934), 28 U. S. C. § 400 (1934). 

60 For a full discussion of the Declaratory Judgment Act in similar suits, 
see note (1935) 4 Gro. Wasn. L. Rev. 86 at 102; similar issues were involved 
in processing tax cases. For résumé of the history of R. S. 3224 and views 
taken by the court in processing tax cases, see id. at 86. 


13 U. S. Law Week 35 (U. S. 1935). 
2 People, ex rel Hoyne v. Grant, 283 Ill. 391, 397, 119 N. E. 344 (1918). 
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cases unprovided for by the ordinary proceedings yet obviously en- 
titled to redress. Such a writ was principally to control the action of 
an inferior tribunal and to keep it within its jurisdiction. The old 
writ has been extended by modern statutes to include other cases 
which formerly came up for review by the higher court in some other 
manner.® 

The litigation docketed in courts of last resort is so great that only 
a small part of it can be granted a hearing on the merits. The sifting 
of this mass to retain only the most widely important is accomplished 
by these courts through exercise of their discretionary right to refuse 
writs of certiorari. In the United States Supreme Court, certiorari 
will issue only where questions of peculiar gravity and general im- 
portance are involved, or in the interest of uniformity of decision.* 
The Court is thus relieved from a great part of the burden of general 
litigation and can more promptly dispose of cases of national public 
concern. Indeed, by astute exercise of its discretionary jurisdiction 
under the Judiciary Act of 1925, the Supreme Court has made strik- 
ing progress toward attaining its true stature of a Court for the de- 


326 Stat. 826 (1891), 43 Stat. 936 (1925). 


#Lau Ow Bew v. United States, 144 U. S. 47, 12 Sup. Ct. 517, 36 L. ed. 
340 (1892); Mangum Import Co. v. Coty, 262 U. S. 159, 163, 43 Sup. Ct. 
531, 67 L. ed. 922 (1923). 

The authoritative statement of the reasons which will guide the Court’s dis- 
cretion in the issuance of writs of certiorari is contained in Rule 38 of the 
Revised Rules of the Supreme Court, 286 U. S. 623 (1932), paragraph 5: 

“A review on writ of certiorari is not a matter of right, but of sound judicial 
discretion, and will be granted only where there are special and important 
reasons therefor. The following, while neither controlling nor fully measuring 
the Court’s discretion, indicate the character of the reasons which will be 
considered : 

“(a) Where a state court has decided a federal question of substance not 
theretofore determined by this Court, or has decided it in a way probably not 
in accord with applicable decisions of this Court. 

“(b) Where a circuit court of appeals has rendered a decision in conflict 
with the decision of another circuit court of appeals on the same matter; or 
has decided an important question of local law in a way probably in conflict 
with applicable local decisions; or has decided an important question of gen- 
eral law in a way probably untenable or in conflict with the weight of authority ; 
or has decided an important question of federal law which has not been, but 
should be, settled by this Court; or has decided a federal question in a way 
probably in conflict with applicable decisions of this court; or has so far de- 
parted from the accepted and usual course of judicial proceedings, or so far 
sanctioned such a departure by a lower court, as to call for an exercise of this 
Court’s power of supervision. 

“(c) Where the Court of Appeals of the District of Columbia has decided a 
question of general importance, or a question of substance relating to the con- 
struction or application of the Constitution, or a treaty or statute, of the United 
States, which has not been, but should be, settled by this Court; or where that 
court has not given proper effect to an applicable decision of this Court.” 

Petitions for certiorari are no longer even submitted in open court by the 
Clerk; instead, by amendment to the Rules of Court effective September 1, 
1932, Rule 38, supra note 4, paragraph 4, certiorari petitions are distributed by 
the Clerk to the members of the Court. Petitions for writs of certiorari are 
usually acted upon by the Court within a week or two after they are filed. 
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cision of important questions of general application and for the set- 
tlement of conflicts in the decisions of other courts.° 

Since the dismissal of the writ rests in the sound discretion of 
the court, it is not in subsequent proceedings res judicata as to the 
validity of the proceedings sought to be reviewed. The writ may 
be denied for a number of reasons not related to the merits of the 
case, such as filing beyond the statutory period or imperfection in 
the form of the writ.® 

The practical effect of the denial, as between the parties, may be 
the same as if certiorari had been allowed, heard, and the lower court 
affirmed. Since, in such a case the upper court has refused to enter- 
tain the writ, the decision of the lower court is the final adjudication 
of the case. This, however, is no reason for considering the refusal 
of the writ a holding by the superior court on the facts of the case 


5 Since the passage of the Judiciary Act of February 13, 1925, 43 Srar. 936, 
the percentage of cases arising under the Court’s obligatory jurisdiction has 
steadily decreased, from 41 per cent in 1925 to 10 per cent in the 1934 term. 
The following table, abstracted from REporT OF THE ATTORNEY GENERAL OF 
THE UNITED STATES, Fiscal Year ended June 30, 1935, released January 4, 
1936, clearly illustrates this trend: 


| 1925 | 1926 | 1927 


|Num- Num- Num- Num- Num- Num- Num-| Num- Num- 
| ber | ber | ber ber 


Appellate cases disposed of ..| 


A. Obligatory jurisdiction ... 











Appeals disposed of after | 
argument 269 
Appeals disposed of with- 

out argument 


Certificates 








Discretionary jurisdiction At 502 | 


Certioraris granted and | 
disposed of after argu- | 
ment | 

Certioraris granted but 

disposed of without ar- | 
gument 

Petitions 


denied | 423 | 460 555 
6 





Petitions for | 
dismissed 13; 10 








The Report, commenting on the above table, observes: 

“A result of this shifting of the character of jurisdiction is, as the table 
discloses, that the Court during the 1934 term disposed of a greater percentage 
of petitions for writs of certiorari through denials or dismissals than at any 
term since the act of 1925 went into effect. 

“Of the 926 appellate cases disposed of during the past term, 717 cases (77 
per cent) were disposed of without oral argument, and 209 (23 per cent) were 
disposed of after oral argument. Of the former, 670 cases, or 93 per cent, were 
disposed of by the denial or dismissal of petitions for writs of certiorari. In 
addition, 8 cases in which the petitions for writs of certiorari had been granted 
were disposed of prior to argument.” 


6 (1927) 25 Micu. L. Rev. 454. 
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and a binding precedent. The superior court never assumed juris- 
diction of the case and its refusal to do so cannot have the weight 
of an affirmance of the lower court’s decree. So the legal effect, from 
the standpoint of the case as a precedent, is absolutely nil.’ The 
denial of the writ cannot be considered a decision on the merits. 
This view is held by the United States Supreme Court, as is illus- 
trated by the opinion in Hamilton-Brown Shoe Co. v. Wolf Brothers 
& Co.,8 and confirmed beyond cavil in later cases.° Lower Federal 
Courts have followed this,’® of course, and the administrative agencies 
of the Federal government as well." The Richey case,’* applying 
the Illinois rule, exactly parallels the Federal rule in a clearly analo- 
gous field. It seems remarkable that confusion still obtains in this 
matter; that it does is indicated by the argument mentioned by Mr. 
Justice McReynolds, above, which the Court found it necessary to 
consider and reject. Betty Rose. 


REVOCABLE TRUSTS UNDER SEcTION 302 (D) OF THE 
REVENUE Act oF 1926 


Transfers in trust have been widely adopted in this country as a 
means of disposition of property. Very often in these trusts a power 


to revoke, alter, or amend the provisions has been reserved in order 
to meet changing conditions. The effect of such reservations with 


7 For a complete discussion of certiorari in Supreme Court practice, see Pea- 
cock, Purpose of Certiorari in Supreme Court Practice and Effect of Denial 
or Allowance (1929) 15 A. B. A. J. 681. The conclusion reached in this article 
is a succinct and convincing statement of the matter considered in this note: 

“The denial of a petition for certiorari adds no additional sanction whatever 
to the authority of the decision which is sought to be reviewed. Its practical 
effect is really no more than to give notice that the case is ended and the de- 
cision of the lower Federal court or of the State court is final. Neither does 
the mere granting of such a petition detract substantially from its weight nor 
even assure that the decision below will be reviewed by the Supreme Court. 
Only in those cases in which the subsequent argument and consideration of the 
case on its merits confirms the soundness of the grounds on which it originally 
granted the petition will the Court actually proceed to review the decision be- 
low.” 

8 240 U. S. 251, 36 Sup. Ct. 269, 60 L. ed. 629 (1916). At page 258 it is said: 
“It is, of course, sufficiently evident that the refusal of an application for this 
extraordinary writ is in no case equivalent to an affirmance of the decree that 
is sought to be reviewed . . .” 

® United States v. Carver, 266 U. S. 482, 490, 43 Sup. Ct. 181, 67 L. ed 361 
(1923); Atlantic Coast Line R. R. Co. v. Powe, 283 U. S. 401, 403, 51 Sup. 
Ct. 498, 75 L. ed. 1142 (1931). 

10 Anderson v. Moyer, 193 Fed. 495 (Ga. 1912); Bankers Trust Co. v. 
Bowers, 23 F. (2d) 941; cf. Boise Commercial Club v. Oregon Short Line 
R. Co., 260 Fed. 769 (C. C. A. 9th, 1919). 

11 All American Cables Inc., 10 B. T. A. 213, 226 (1928). 

12 Richey V. Graham v. White-Phillips Company, Inc., supra note 1; cf. 
Soden v. Clancy, 269 Ill. 98, 102, 109 N. E. 661 (1915); Minn., St. Paul, S. S. 
M. Rwy. Co. v. Rock, 279 U. S. 410, 412, 49 Sup. Ct. 363, 73 L. ed. 766 (1929). 
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respect to the application of the Federal estate tax has been the sub- 
ject of an impressive history of conflicting treatment in the courts, 
especially since the introduction into the internal revenue laws of the 
provision of Section 302 (d),’ that transfers in trust shall be included 
in the gross estate of the grantor if he has reserved a power, either 
acting alone or in conjunction with any person, to alter, amend, or 
revoke the trust. 

The Supreme Court in Helvering v. City Bank Farmers Trust Com- 
pany,’ decided November 11, 1935, has written another chapter of 
this history—a chapter which settles much of the earlier confusion. 
The case involved a transfer in trust, executed in 1930, in which the 
grantor reserved the right to modify, alter or revoke the trust in whole 
or in part, or to change any beneficial interest, with the consent of the 
trustee and her husband, who was a beneficiary. The Court held 
that the corpus of the trust should be included in the grantor’s estate 
under the provisions of Section 302 (d); and that the section so ap- 
plied is not arbitrary and does not deprive the taxpayer of property 
without due process of law. 

The question presented in that case, whether the corpus of a trust, 
alterable or revocable by the grantor only with the consent of a bene- 
ficiary* of the trust, should be included in the gross estate, has re- 
ceived much close consideration by the courts, both before and after 
the first enactment of Section 302 (d) in 1924. Reinecke v. Northern 
Trust Company,* decided by the Supreme Court before the enactment 


144 Strat. 70 (1926), 26 U. S. C., §411 (1934). “The value of the gross 
estate of the decedent shall be determined by including the value at the time of 
his death of all property, real or personal, tangible or intangible, wherever 
situated—(d) to the extent of any interest therein of which the decedent has at 
any time made a transfer, by trust or otherwise, where the enjoyment thereof was 
subject at the date of his death to any change through the exercise of a power, 
either by the decedent alone or in conjunction with any person, to alter, amend, 
or revoke. . . 

2U. S. Law WEEK 162, 56 Sup. Ct. 70, 80 L. ed. (adv. op.) 1 (U. S. 1935). 

3% Where a grantor reserved the power, acting alone, to alter, amend, or re- 
voke a trust agreement, even before the enactment of section 302 (d), the value 
of the property thereby transferred was included in the value of the gross estate 
and taxed under section 402 (c) of the Revenue Acts of 1918 and 1921, 42 Srar. 
227 (1921), 26 U. S. C., $411 (1934) [§ 302 (c) of the Acts of 1924 and 1926], 
as a transfer taking effect in possession or enjoyment at or after death, on the 
theory that prior to the death of the grantor the transfer was not complete. Mc- 
Caughn v. Fidelity Trust Co., 34 F. (2d) 443 (C. C. A. 3d, 1929); Burnet v. 
Pacific Southwest Trust & Savings Bank, 45 F. (2d) 773 (C. C. A. 9th, 1930), 
cert. den. (1931) 283 U S. 825, 51 Sup. Ct. 350, 75 L. ed. 1439; Stark 
v. United States, 14 F. (2d) 616 (D. Ohio, 1926); Reinecke v. Northern Trust 
Co., 278 U. S. 339, 49 Sup. Ct. 123, 73 L. ed. 410 (1929). 

4 Supra notes. The Court said: “The shifting of the economic interest in 
the trust property which was the subject of the tax was thus complete as soon 
as the trust was made. His power to recall the property and all control over 
it for his own benefit then ceased; and as the trusts were not made in con- 
templation of death, the reserved powers do not serve to distinguish them from 
any other gift into vivos not subject to the tax.” 
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of the section, held that such trusts should not be included in the 
value of the grantor’s gross estate. The theory of this case was that 
the shifting of the economic interest in the property was complete as 
soon as the trust was made because the power to revoke or alter was 
dependent on the consent of the one entitled to the beneficial, and 
consequently adverse, interest; and that the trust for all practical 
purposes had passed as completely from any control by the grantor 
which might inure to his own benefit as though the gift had been 
complete. 

Upon the basis of this decision and the language used, the Board 
of Tax Appeals found no difficulty in arriving at the same conclusion 
upon similar facts under Section 302 (d). In Colonial Trust Com- 
pany, Executors,® one of the first cases to come before the Board un- 
der this section, where the grantor reserved the right to alter or mod- 
ify the trust in conjunction with the trustee and the beneficiaries, it 
held, citing Reinecke v. Northern Trust Company, that the corpus of 
the trust could not be included in the gross estate. In Estate of I. L. 
Stone,® where the trust was subject to modification by the grantor 
and five of the seven named beneficiaries, the Board held the corpus 
could not be included in the gross estate. Here again the Board re- 
lied on Reinecke v. Northern Trust Company, supra, saying that the 
transfer was complete when made and there was no shifting of eco- 
nomic benefits in the property at grantor’s death. In D. J. Litt,’ the 
Board, holding as it did in previous cases, recognized the fact that 
if the statute were given a literal interpretation the case would fall 
therein; but they said that their interpretation of the expression “any 
person” was “any person not a beneficiary of the trust.” Into this 
case, the Board introduced a further argument. The Committee on 
Ways and Means of the House made a comment,® to the effect that 
they considered Section 302 (d) to be in accord with Section 219 (g),° 

522 B. T. A. 1377 (1931). 

626 B. T. A. 1 (1932). 

728 B. T. A. 853 (1933). 

8H. R. Rep. No. 179, 68th Cong., Ist Sess., p. 28. “Even though the decedent 
has made the transfers specified in this subdivision, he has retained substantial 
control over the disposition of the property, through the power to change the en- 
joyment thereof. Such property interests should therefore fairly be taxed as 
part of the decedent’s estate, particularly since, by virtue of his death, the sub- 
stantial interest which he had has been wiped out, and to the same extent the 
property interest of the legal title holder, his transferee, has been increased. 
This provision is in accord with the principle of section 219 (g) of the bill which 
taxes to the grantor the income of a revocable trust.” (Italics added.) 

944 Strat. 9 (1926), 26 U. S. C., § 166 (1934), “Where the grantor of a trust 
has at any time during the taxable year, either alone or in conjunction with any 
person not a beneficiary of the trust, the power to revest in himself title to any 


part of the corpus of the trust, then the income of such part of the trust for such 


taxable year shall be included in computing the net income of the grantor.” 
(Italics added.) 
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which in connection with tax on income, provided that income from 
a trust, revocable by the grantor only with the consent of a beneficiary, 
should not be included as part of the grantor’s income for tax pur- 
poses. The Board felt that if “any person” as used in Section 302 (d) 
were not interpreted to mean “any person not a beneficiary of the 
trust,” it would not be in accord with the principle of Section 219 (g). 
Upon appeal to the Circuit Court of Appeals’? the decision was af- 
firmed and the reasoning approved. 

When the City Bank Farmers Trust Company case,’* came before 
the Board of Tax Appeals,’* the Board applied the reasoning advanced 
in the cases already decided and arrived at the same conclusion. The 
Circuit Court of Appeals for the Second Circuit affirmed the deci- 
sion.** Learned Hand, C. J., strongly dissented, however, on the 
ground that the contrast between Sections 302 (d) and 219 (g) was 
too strong an indication that Congress meant in each section exactly 
what it said; that the statement made by the House report refers only 
to the general policy of each section and does not make the scope of 
each identical. And the Circuit Court of Appeals for the Seventh 
Circuit, in Commissioner v. Strauss,* reached the result foreshad- 
owed in Learned Hand’s dissent. The Court said that Section 302 (d) 
was enacted for the purpose of defeating efforts to avoid Estate 
Taxes, and they could find no support or justification for restricting 
the meaning of the words used. 

In its decision in the City Bank Farmers Trust Company case, the 
Court distinguishes Reinecke v. Northern Trust Company, on the 
ground that a new and entirely different statutory provision had to be 
here considered, saying that the Reinecke case involved nothing more 
that a determination of whether the transfers were complete when 
made, in order to determine their taxability under Section 402 (c) of 
the Revenue Act of 1921, while the instant case presented a different 
problem, in that Section 302 (d) on its face embraced the transfer 
in question, although complete when made and thereafter beyond the 
unfettered control of the grantor. The Court held that even though 
the transfer was complete, it should be subjected to the tax under this 
section. This is particularly important because it was thought, in the 
lower court decisions mentioned above, that because of the holding in 
the Reinecke case, Section 302 (d) could not be applied unless the 
transfer were incomplete when made. 


1072 F. (2d) 551 (C. C. A. 3d, 1934). 
11 Supra note 2. 

1229 B. T. A. 1141 (1934). 

1374 F. (2d) 242 (C. C. A. 2d, 1934). 
1477 F. (2d) 401 (C. C. A. 7th, 1935). 
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In considering whether Section 302 (d) should be construed in the 
light of Section 219 (g), the Supreme Court felt there was a marked 
difference of substance between the two sections, the one dealing with 
a power to be exercised with one not a beneficiary and referring to 
a power to revest the corpus in the donor, while the other dealt with 
a power to be exercised with any person and did not relate to revest- 
ing the corpus. And furthermore, that to credit the assertion that 
the difference in phraseology was without significance and in both 
sections Congress meant to express the same thought, would be to dis- 
regard the clear intent of the phrase “any person” i in Section 302 (d), 
which they were not at liberty to do. 

In the cases above referred to, the question of validity of Section 
302 (d) was not involved (with the exception of Commissioner v. 
Strauss, where validity was assumed), because the section was con- 
strued as not applicable. The Estate Tax is levied on the privilege of 
transmission,’® and the argument against validity presented in the City 
Bank Farmers Trust Company case, was that a power to recall an 
absolute and complete gift only with the consent of the donee is in 
truth no power at all; that in such a case, the so-called exercise of 
the power is equivalent to a new gift from the donee to the donor; 
and that the statute arbitrarily declares that to exist which in fact and 
law is nonexistent. That is, since the tax is imposed on the privilege 
of transmission, where the transfer in trust is complete when made, 
there is no transfer taking place at the grantor’s death to justify the 
imposition of the tax. The Court in arriving at the conclusion that 
the section, applied to the factual situation there presented, is valid, 
said: that the test of validity is whether the means adopted are ap- 
propriate to the end; that Congress could adopt a measure reasonably 
calculated to prevent avoidance of a tax, which could include a dec- 
laration that a status of the taxpayer’s creation shall, in the applica- 
tion of the tax, be deemed the equivalent of another status falling 
normally within the scope of the taxing power if reasonably requisite 
to prevent evasion, without taking property without due process of 
law; that the purpose of Congress in adding clause (d) to the sec- 
tion as it stood in an earlier act was to prevent avoidance of the tax 
by the device of joining with the grantor in the exercise of the power 
of revocation someone whom he believed would comply with his 
wishes; and that in view of the purpose, it is not arbitrary and un- 
reasonable to prescribe for the future that, as respects the Estate Tax, 
a transfer complete when made shall be deemed complete only at the 


15 Edwards v. Slocum, 264 U. S. 61, 44 Sup. Ct. 293, 68 L. ed. 564 (1924) ; 
Y. M. C. A. v. Davis, 264 U. S. 47, 44 Sup. Ct. 291, 68 L. ed. 558 (1924). 
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transferor’s death if he reserves the power to revoke or alter jointly 
with another. 

A question still remains as to the validity of the section applied to 
a trust revocable or alterable only with the consent of a beneficiary 
where the transfer was made prior to the enactment of Section 
302 (d). That is, whether so applied, it would be void because of 
retroactive operation. It is believed the Supreme Court would an- 
swer this question in the affirmative. The Court in the City Bank 
Farmers Trust Company case, emphasizes the fact that retroactive ap- 
plication is not involved (the trust was created after the act). In 
reaching its conclusion the Court said: 

“It was appropriate for Congress to prescribe that if, subse- 
quent to the passage of that Act, the creator of a trust saw fit to 
reserve to himself jointly with any other person the power of 
revocation or alteration, the transaction should be deemed to be 
testamentary in character, that is, treated for the purpose of the 


law as intended to take effect in possession or enjoyment at the 
death of the settlor.” (Italics added.) 


The Court considered the transfer in question complete when made. 

When attempts have been made to tax completed transfers retro- 
actively, the Supreme Court has held such a tax to be a deprivation 
of property without due process of law.’® In Helvering v. Helm- 
holz,** and White v. Poor** where the application of Section 302 (d) 
was considered in connection with transfers in trust made prior to the 
Act, which the Court there found to be complete at time of transfer, 
the Court said that if Section 302 (d) could be considered as intended 
to apply, its operation would violate the Fifth Amendment. Section 
302 (h) of the Revenue Act of 1926'® provides that Section 302 (d) 
shall apply whether the transfers were made before or after the en- 
actment, but from the attitude of the Court as noted in the above 
cited cases, this specific provision would undoubtedly be of no effect 
as applied to the situation here in question. 

No difficulty has been experienced where the grantor has reserved 
to himself alone an unqualified power to alter, amend or revoke, in 
finding that Section 302 (d) applies and the corpus of the trust is 
included in the gross estate.” If the grantor before his death releases 


16 Nicholas v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710, 71 L. ed. 1184 (1927) ; 
Untermeyer v. Anderson, 275 U. S. 440, 48 Sup. Ct. 353, 72 L. ed. 645 (1928) ; 
Coolidge v. Long, 282 U. S. 582, 51 Sup. Ct. 306, 75 L. ed. 562 (1931). See 
note (1931) 31 Con. L. Rev. 977. But see note (1931) 45 Harv. L. Rev. 156. 

173 U. S. Law WEEK 164 (U. S., November 11, 1935). 

18 3 U. S. Law WEEK 165 (U. S., November 11, 1935). 

19 26 U. S.C. A., § 411. 

20 Hunt v. Commissioner, 20 B. T. A. 677 (1930); Estate of Rubard E. Bebb, 
27 B. T. A. 1091 (1933). 
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this power, the transfer is considered at once complete and would not 
be subject to the Estate Tax; but would immediately become subject 
to a gift tax.” 

A power of revocation or alteration given to the trustee alone, does 
not subject the trust to the tax. This would clearly not fall within the 
import of the statute.2* Where, however, the power is reserved to the 
grantor to be exercised with the approval or consent of the trustee, it 
has been held the trust is subject to the tax. The theory was that 
the trustee owes no duty to beneficiaries to resist grantor’s alteration 
or revocation; and the situation was substantially the same as if the 
power had been reserved to the grantor alone.’ : 

Where the grantor has reserved power to alter or revoke with the 
qualification that he could not name himself beneficiary or make any 
change in favor of his estate, more confusion has been experienced. 
In Brady v. Ham** the Court held that under these facts the trust 
should not be included in the gross estate. It was said the test was 
whether the grantor had reserved to himself control.over the economic 
benefits or enjoyment of the trust property; and that if the economic 
benefits passed under the trust deed from the decedent’s control be- 
yond recall, there could be no transfer tax. The same result was 
reached in Cover v. Burnett.2°> In White v. Erskine,”* under a similar 
factual set-up the court arrived at the same result. The reasoning 
applied was that subdivision (a) of Section 302, pertaining to the 
inclusion in the gross estate of the interest of the decedent at the time 
of his death, qualified subdivision (d); that the tax was a transfer 
tax; and inasmuch as there was no property or beneficial interest 
passing from the decedent at his death, there could be no tax under 
the Act. In Cook v. Commissioner,”" the Board of Tax Appeals in a 
similar situation held that the trust corpus should be included. When 
the case came before the Circuit Court of Appeals,** the Supreme 
Court had decided the case of Porter v. Commissioner,?® and on the 
basis of that decision the Circuit Court of Appeals affirmed the result 


21 Burnet v. Guggenheim, 288 U. S. 280, 53 Sup. Ct. 369, 77 L. ed. 748 (1933). 

22 St. Louis Trust Co. v. Commissioner of Internal Revenue, 28 B. T. A. 107 
(1933). 

23 Johnstone v. Commissioner of Internal Revenue, 29 B. T. A. 957 (1934) ; 
Fitz v. Commissioner of Internal Revenue, 30 B. T. A. 97 (1934); Witherbee 
v. Commissioner of Internal Revenue, 70 F. (2d) 696 (C. C. A. 2d, 1934), 
aff’g 28 B. T. A. 256 (1933). 

2445 F. (2d) 454 (C. C. A. Ist, 1930). 

2553 F. (2d) 915, 60 App. D. C. 303 (1931), rev. 17 B. T. A. 1177. 

26 47 F. (2d) 1014 (C. C. A. Ist, 1931). 

27 23 B. T. A. 335 (1931). 

28 66 F. (2d) 995 (C. C. A. 3d, 1933). 

29 288 U. S. 436, 53 Sup. Ct. 451, 77 L. ed. 880 (1933), aff’g 60 F. (2d) 673 
(C. C. A. 1932), aff’g 23 B. T. A. 1016. 
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reached by the Board of Tax Appeals. The Supreme Court in the 
Porter case, held that where the grantor reserved the power to alter or 
modify the trust but excepting any change in favor of himself or his 
estate, the trust was to be included in his gross estate at his death. 
In considering Brady v. Ham,*° and Cover v. Burnett, the Court 
said that the disjunctive use of “alter, amend, or revoke” was meant, 
and “alter and amend” were not to be construed as “revoke”; and 
that the power either to alter, to amend, or to revoke, whether in 
favor of himself or any other, would bring the case within the im- 
port of the statute. In considering White v. Erskine, the Court said 
that subdivision (d) was not qualified by (a); that they had no ref- 
erence to each other, but were meant to reach different interests. 

From the language used in the Porter case and the holding in the 
City Bank Farmers Trust Company case, it would seem that where 
the grantor has reserved a power either to alter, to amend, or to 
revoke a transfer in trust, whether to be exercised by himself alone 
or with any other person, the provisions of Section 302 (d) would 
require the inclusion of the corpus of that trust in the grantor’s gross 
estate at his death if the transfer were made after the enactment of 
this section. 

In two recent cases, the Supreme Court had occasion to pass upon 
what could be considered as a power to alter, amend, or revoke. The 
Court did not, however, lay down any general rule. In the case of 
Helvering v. Helmholz** it was decided that a trust which was termi- 
nable by, among other things, a writing signed by all the then bene- 
ficiaries, among whom was the grantor, was not subject to a power of 
revocation within the intent of Section 302 (d). In the case of 
White v. Poor** where the trust was terminable by all the trustees, 
the grantor being one of the trustees at time of her death, it was held 
that the trust did not fall within the intent of Section 302 (d).** 

RayMonp F. DuckKwortH. 


30 Supra note 24. 
31 Supra note 25. 
82 Supra note 17. 
33 Supra note 18. 


84 For a discussion of some of the problems here presented, see note (1930) 
15 Cornet L. Q. 587. 








ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


ADMINISTRATIVE LAW—FEDERAL REGISTER ActT—DOCUMENTS 
REQUIRED OR AUTHORIZED TO BE PUBLISHED—COMPILATIONS—RE- 
QUIREMENT OF PUBLICATION AND FILING—EFFECT UPON VALIDITY 
or DocuMENTS—EFFECT as TO CONSTRUCTIVE NoTICE—FEDERAL 
AGENCIES AFFECTED By ACT—GOVERNMENT CORPORATIONS.—The 
following questions, arising in the National Archives Establishment 
in connection with the administration of the Federal Register Act 
(Public No. 220, 74th Congress), were submitted by the President 
to the Attorney General: 


“1. Is it necessary that documents required or authorized to be 
published under section 5 be both filed with the Division and pub- 
lished in the Federal Register in order for such documents to be 
valid or to serve as constructive notice under the provisions of sec- 
tion 7? 

“2. If both filing and publication are held to be necessary, will the 
validity or constructive notice of such documents date from the time 
of filing with the Division or from the time of publication in the 
Federal Register ? 


“3. Do the provisions of section 7 apply to the compilation re- 
ferred to in section 11 and do such provisions affect the validity and 
constructive notice of documents already issued which may or may 
not be included in the compilation ?” 


Held: That the first and third questions should be answered in 
the negative. Because of the negative answer to the first question, 
no answer to the second is required. Op. Att’y Gen., Oct. 21, 1935: 
Questions arising under the Federal Register Act.* 


* The full text of the Opinion of the Attorney General, except only the re- 
statement of the questions stated above, follows: 

“Section 5 (a) of the Federal Register Act designates certain documents 
which are required by the Act to be published in the Federal Register. Section 
5 (b) designates other documents which may be published in the Federal Reg- 
ister.” 

“Section 2 provides that the original and two duplicate originals or certified 
copies of all documents required or authorized to be published under section 5 
shall be filed with the Division of the Federal Register in the National Archives 
Establishment, and that thereupon the Director of the Division shall cause the 
day and hour of the filing to be noted on the originals and the copies. That 
section also provides that upon such filing of any such document the Director 
shall immediately make a copy thereof available for public inspection in the 
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The first question propounded seeks to determine when documents 
required or authorized to be published under section 5 are to be valid 
or serve as constructive notice. The Attorney General concluded 
that such documents required or authorized to be published under 
section 5 (meaning both sections 5 (a) and (b)) are valid and opera- 
tive as constructive notice as soon as they have been filed according 
to section 2; and that publication is not essential to validity. This 















office of the Director and shall also immediately transmit a copy thereof to the 
Government Printing Office for printing in the Federal Register.” 

“Section 3 requires the Government Printing Office to print all such docu- 
ments in the Federal Register and to forthwith distribute them as specified in 
the Act.” 

“Section 11 provides that within six months after the approval of the Act 
each agency of the Government shall prepare and file with the Committee cre- 
ated by the Act a complete compilation of all documents issued or promulgated 
prior to the date documents are required or authorized by the Act to be pub- 
lished in the Federal Register and which are still in force and effect and relied 
upon by the agency as authority for, or invoked by it in the discharge of, any 
of its functions and duties. That section further provides that the Committee 
shall make report concerning such compilation to the President, who shall de- 
termine which of such documents have general applicability and legal effect 
and shall authorize the publication of such documents in a special or supple- 
mental edition of the Federal Register.” 

“Section 7 of the Act is as follows: 


“No document required under section 5 (a) to be published in the Fed- 
eral Register shall be valid as against any person who has not had actual 
knowledge thereof until the duplicate originals or certified copies of the 
document shall have been filed with the Division and a copy made available 
for public inspection as provided in section 2; and, unless otherwise spe- 
cifically provided by statute, such filing of any document, required or au- 
thorized to be published under section 5, shall, except in cases where notice 
by publication is insufficient in law, be sufficient to give notice of the con- 
tents of such document to any person subject thereto or affected thereby. 
The publication in the Federal Register of any document shall create a 
rebuttable presumption (a) that it was duly issued, prescribed, or promul- 
gated; (b) that it was duly filed with the Division and made available 
for public inspection at the day and hour stated in the printed notation; 
(c) that the copy contained in the Federal Register is a true copy of the 
original; and, (d) that all requirements of this Act and the regulations 
prescribed hereunder relative to such document have been complied with. 
The contents of the Federal Register shall be judicially noticed and, without 


prejudice to any other mode of citation, may be cited by volume and num- 
ber. 



































“In view of these provisions it seems to be clear that documents required or 
authorized to be published under section 5 of the Act are, with the exceptions 
noted, valid and operative as constructive notice to the persons designated as 
soon as they have been filed with the Division and made available for public 
inspection in the manner provided in section 2 of the Act; and that publication 
in the Federal Register is not essential to validity. It seems to be equally clear 
that the provisions of section 7 respecting validity and constructive notice do 
not apply to the compilations of documents referred to in section 11. The for- 
mer section, in so far as it relates to documents described in the latter section, 
merely provides that the publication of such documents shall create certain 
rebuttable presumptions and that the published contents of such documents 
shall be subject to judicial notice. 

“T am of the opinion, therefore, that the first and third questions presented by 
the Archivist should be answered in the negative. Because of the negative 
answer to the first question, no answer to the second is required.” 
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result, which on the whole appears to be the proper one, seems to 
have been reached by construing the Act according to its natural and 
most obvious meaning. 


The legislative intention, which is controlling in all cases of statu- 
tory construction, is apparent on the face of the Act. In such cases 
the obvious intention controls. Rodgers v. United States, 185 U. S. 
83, 22 Sup. Ct. 582, 46 L. ed. 816 (1902) ; Thompson v. Thompson, 
218 U. S. 611, 31 Sup. Ct. 111, 54 L. ed. 1180 (1910). The lan- 
guage used, from which the intention is primarily derived, is of the 
utmost importance. Lake County v. Rollins, 130 U. S. 662, 98 Sup. 
Ct. 651, 32 L. ed. 1060 (1889); Caminetti v. United States, 242 
U. S. 470, 37 Sup. Ct. 192, 61 L. ed. 442 (1917); United States v. 
Standard Brewery, 251 U. S. 210, 40 Sup. Ct. 139, 64 L. ed. 229 
(1920). Looking at the language in section 7, there is a clear state- 
ment that documents required to be filed under section 5 (a) are not 
valid as against anyone not having actual knowledge thereof, until 
filed according to section 2. In the same section it is said with similar 
clarity that such filing (meaning the filing required by section 2) of 
any document required or authorized to be published under section 5 
(meaning both sections 5 (a) and 5 (b)) shall, with the exceptions 
noted in section 7, be sufficient to give notice. Neither the validity 
of 5 (a) documents nor constructive notice of 5 (a) and 5 (b) 
documents are made dependent upon publication. 

This leaves no room for implication, for under the maxim, “ex- 
pressum facit cessare tacitum,’ a thing expressed puts an end to 
implication. Enfield Toll Bridge Co. v. Hartford & New Haven R. 
Co., 17 Conn. 454 (1846) ; Caldwell v. Ryan, 210 Mo. 17, 108 S. W. 
533 (1908) ; BALLANTINE, Law Dictionary (1930). The Supreme 
Court, reasoning in the same vein in Van Camp & Sons v. American 
Can Co., 278 U. S. 245, 49 Sup. Ct. 112, 73 L. ed. 245 (1929), where 
they were called upon to construe the statutory words “in any line 
of commerce,” said, ““The words being clear, they are decisive. There 
is nothing to construe. To search elsewhere for a meaning either 
beyond or short of that which they disclose is to invite the danger, in 
the one case, of converting what was meant to be open and precise, 
into a concealed trap for the unsuspecting, or in the other, of reliev- 
ing from the grasp of the statute some whom the legislature definitely 
meant to include.” 

The Act directs that the filing be complied with according to the 
provisions of section 2. This implies that no other method shall be 
employed, for when a statute limits a thing to be done in a particular 
mode, it includes the negative of any other mode. Raleigh, etc. R. R. 
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Co. v. Reid, 13 Wall. 269, 20 L. ed. 570 (U. S. 1872) ; Botany Mills 
v. United States, 278 U. S. 282, 49 Sup. Ct. 129, 73 L. ed. 379 
(1929). 

It should be noted that as to the documents that may be published 
under section 5 (b), there is no specific statement in the Act as to 
when they shall be valid. Nor is there any statement that they shall 
not be valid until some requirement or contingency has been com- 
plied with, as is the case with section 5 (a). Under section 6, power 
to make regulations concerning documents authorized to be published 
under section 5 (b) is vested in the Administrative Committee. These 
regulations are to provide, among other things, the documents to be 
so published under section 5 (b). Congress here was dealing with 
a class of documents distinct from those in section 5 (a). It is ques- 
tionable, then, whether the documents required or authorized to be 
published under section 5 (meaning both 5 (a) and 5 (b)) can be 
dealt with jointly as to the matter of the time of their validity. It 
may possibly be inferred, however, from the language in section 7, 
which makes the documents authorized or required to be published 
under section 5 operative as constructive notice as soon as they have 
been filed according to section 2, that the documents authorized to be 


published under section 5 (b) are to be valid also from the time of 
such filing. 


Regarding the third question, it is, as the Attorney General con- 
cluded, clear that the provisions of section 7 respecting validity and 
constructive notice do not apply to the documents referred to in 
section 11. Section 11 deals with documents which have been issued 
or promulgated prior to the date documents are required or author- 
ized by the Act to be published in the Federal Register. Respecting 
validity and constructive notice, section 7 speaks only of section 5 (a) 
and section 5 as a whole. The documents to be compiled under sec- 
tion 11 can scarcely be confused with those required or authorized to 
be published under section 5. It would seem, however, that that part 
of section 7 which states that the publication in the Federal Register 
of any document shall create certain rebuttable presumptions and that 
part of section 7 which states that the contents of the Federal Reg- 
ister shall be judicially noticed apply to those documents which are, 
according to section 11, published in a special or supplemental edi- 
tion or issue of the Federal Register. This view, flowing freely from 
the sections mentioned, finds no obstructions in its course from a 
consideration of the purview of the Act. 


The following questions regarding Federal Agencies have been 
raised, “Whether or not the terms ‘Federal Agency’ or ‘agency’ in 
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section 4 of the Federal Register Act include corporations, wholly 
owned by the Government, such as the Reconstruction Finance Cor- 
poration, the Tennessee Valley Authority, and others; and whether 
such organizations come within the purview of the Act?” 

Although not yet the subject of an official opinion of the Attorney 
General, these questions have been considered in a memorandum 
prepared for Assistant Attorney General John Dickinson. The fol- 
lowing conclusions were submitted: (1) Federal Corporations are 
Government agencies within the meaning of section 4 of the Federal 
Register Act, irrespective of any distinctions they may have as a 
result of their corporate form when compared to regular Govern- 
ment agencies and departments. (2) As a “Federal Agency” within 
the terms of section 4, they come within the purview of the Act, 
although, as a practical matter, they will not be affected by the opera- 
tion of the Act due to the fact that they possess no power at the pres- 
ent time to issue documents of the type required to be filed and pub- 
lished under sections 2 and 5 of the Act. 

The statement that Federal Government corporations will not, as 
a practical matter, be affected by the operation of the Act, appears 
to be open to question. 

The Federal Register Act has been briefly summarized by Profes- 
sor Everett S. Brown in (1935) 34 Mich. L. Rev. 91. Certain sec- 
tions of the Act have been construed in Op. Att’y. Gen., Sept. 17, 
1935, (1935) 4 Gro. Wasu. L. Rev. 140. j. F.Z. 


EMERGENCY RELIEF APPROPRIATION Act oF 1935—CommiIT- 
MENT OF FUNDS—VALIDITY—POWER OF PRESIDENT—EFFECT OF 
ConDITIONAL MunicipaAL GRANT TO UNITED STATES—THOMaAS JEF- 
FERSON TERRITORIAL EXPANSION MEMORIAL—REQUIREMENT OF 
AVAILABILITY OF FuLL SuM For Proyect.—The President submitted 
to the Attorney General a proposed executive order approving the 
establishment and authorizing the construction of the Thomas Jef- 
ferson Territorial Expansion Memorial. The City of St. Louis, by 
authorizing a bond issue, had provided that $7,500,000 should be 
raised to be paid over to the United States for assistance in the con- 
struction of the Thomas Jefferson Territorial Expansion Memorial, 
to be built in that city at an estimated cost of $30,000,000. The Mis- 
souri enabling act, under which such action was taken by the City of 
St. Louis, provided that the sum raised should not exceed one-fourth 
of the amount to be expended by the United States. Although the 
President has at his disposal for this project federal funds insufficient 
in amount to provide $22,500,000, the United States’ share of the 
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total cost, the proposed executive order provided that such funds 
which remain available for this type of project should be allocated 
for the construction of the memorial, with the proviso that no funds 
shall be expended until the City of St. Louis shall pay the $7,500,000 
to the Secretary of the Interior for expenditure. Held, that the pro- 
posed executive order would not be valid, becatfse the United States 
has no right to accept $7,500,000 from the City of St. Louis unless 
the full amount of the federal government’s share of the total esti- 
mated cost is made available for the project by executive order, or 


by act of Congress. Op. Att’y. Gen., Nov. 18, 1935: Thomas Jef- 
ferson Territorial Expansion Memorial.* 


*“T am of the opinion that the proposed project is one which the President 
may adopt and prosecute under the provisions of Title II of the National In- 
dustrial Recovery Act (48 Stat. 200), and the Emergency Relief Appropriation 
Act of 1935 (Public Resolution No. 11, 74th Congress). 

“The Missouri enabling statute under which the City of St. Louis voted to 
issue its bonds for $7,500,000 provides . . . a sum not exceeding one-fourth 
of the total amount to be expended by the United States . . . for the acquisi- 
tion and establishment of such park or plaza. In construing this statute and 
in passing upon the validity of the bonds voted by the City of St. Louis, the 
Supreme Court of Missouri held that the United States Territorial Expansion 
Memorial Commission is a duly qualified authority of the United States; that 
the President of the United States, under the provisions of Title II of the Na- 
tional Industrial Recovery Act and the Emergency Relief Appropriation Act 
of 1935, has authority to adopt the proposed project as a project of the United 
States Government; and that the said acts make available and authorize the 
grant of funds for the construction of the project. The Court then says: 

“It follows that when the ‘Park’ or ‘Plaza’ is definitely located within the 
city of St. Louis by the United States Territorial Expansion Memorial Com- 
mission and the general plans for its construction are approved by the executive 
order of the President of the United States as a basis for the allotment of the 
funds necessary for its construction, substantially in accord with the proposal 
of the United States Commission, the bonds may all be sold and the proceeds 
derived from such sale delivered to the agency of the United States Government 
which is now or may be hereafter directed and empowered to acquire and con- 
struct the ‘Park’ or ‘Plaza’ so located and approved. 

“The only authority of the President for the adoption and construction of 
this project is contained in Title II of the National Industrial Recovery Act 
and the Emergency Relief Appropriation Act of 1935. The only funds available 
for the construction of this project are those made available by the latter act. 
The President has no authority to commit the Congress to future appropriations 
for the completion of this project. It follows, therefore, that any executive 
order, to operate as a /egal basis for the allotment of funds necessary for the 
construction and completion of the project in accordance with the approval of 
the Commission and the plans and specifications submitted by it, must provide 
for the construction and completion of the project out of funds now available 
and at the disposal of the President. The Government, in my opinion, would 
have no legal right to accept the $7,500,000 from the City of St. Louis upon 
any other basis. Although the acceptance of the fund of $7,500,000 from the 
City of St. Louis and the partial construction of the project with that fund 
and other funds now available might well be said to bind the Government mor- 
ally to complete the project it would not legally do so, for the President has 
no authority to commit the Congress to future appropriation for the project. 

“In view of these considerations, the provisions of the Missouri enabling 
act, and the above-cited opinion of the Supreme Court of Missouri, it is my 
view that for the order to be valid there must be available the full sum of $22,- 
500,000 for the completion of the project. I am informed, however, that al- 
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At a time of increased codperative activity between the federal and 
state governments the question as to when the United States may 
legally accept funds from a state is one of manifest importance. If 
a state appropriates funds to aid the United States in the construc- 
tion of a particular project, in the expectation that the United Sates 
will appropriate a certain sum for that project, must the federal 
government appropriate the full sum to the project before it can 
legally accept the money from the state? The point does not seem to 
have come before the courts up to the present time. 

Congress created the United States Territorial Expansion Memo- 
rial Commission in June, 1934, Pub. Res. No. 32, 73rd Cong., Sess. 
II c. 543. The Commission recommended the establishment and 
construction of a permanent memorial in St. Louis, at an estimated 
cost of $30,000,000. Missouri passed an Enabling Act (approved 
April 10, 1935) which provided that if the United States should pro- 
pose to establish, within a city of over 400,000 population, a park or 
plaza to commemorate an historial event such city could hold an elec- 
tion to determine whether it should issue bonds to raise funds to 
assist the United States in constructing the park, the sum raised 
thereby not to exceed one-fourth of the amount to be expended by 
the United States. Acting under the provisions of this Enabling 
Act the City of St. Louis voted to raise $7,500,000. 

The Enabling Act came before the Supreme Court of Missouri 
in the case of Charles E. Vrooman v. City of St. Louis (not yet of- 
ficially reported). The plaintiff, a taxpayer in St. Louis, challenged 
the constitutionality of the Act on various grounds, and sought to 
enjoin the issuing of the bonds. The court decided that the proposed 
project was one which the President could adopt under the provi- 
sions of Title II of the National Industrial Recovery Act, 48 Star. 
200 (1933), 40 U. S. C. Supp. § 40 (1933). The court also decided 
the project was one to which the President could allocate funds under 
the Emergency Relief Appropriation Act of 1935, Pub. Res. No. 11, 
74th Cong., Sess. I. But the funds made available under that Act, 
for the type of project here considered, are no longer sufficient to 
enable the President to direct that the full amount of $22,500,000 
shall be expended for this memorial. 

The plaintiff in Vrooman v. City of St. Louis alleged that the pro- 
ceedings taken by the city to raise the money were void for lack of a 
previous definite allotment by the federal government. On the other 


though there are some funds available under the Emergency Relief Appropria- 
tion Act of 1935 for use on this project, the full sum of $22,500,000 is not now 
available for such purpose. I am of the opinion, therefore, that you cannot 
legally issue the proposed order.” 
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hand, the City of St. Louis claimed that it had a right to issue the 
bonds but should not yield possession of the proceeds of the sale 
until there had been a commitment by the federal government to 
expend three times the amount delivered to it by the city. The con- 
tention of the city is the same as that set forth by the Attorney Gen- 
eral in his opinion. But the court stated that the legislature had set- 
tled that point, and cited the following section of the Act as con- 
trolling: “. . . there shall be submitted . . . the question whether 
or not such city shall . . . pay . . . to the United States . . . in 
consideration of and in order to induce the location and establishment 
within such city of such Park or Plaza, the sum fixed by the ordi- 
nance . . .; which sum shall not exceed one-fourth of the total 
amount to be expended by the United States.” 


The court comments upon the above-quoted section of the Ena- 
bling Act as follows: “Having ascertained that the sum fixed in the 
ordinance was properly determined, we have only to decide when 
that sum shall be paid. . . . It is in the nature of a consideration 
for the purpose of inducing the accomplishment of a definite ob- 
ject. . . . It follows that when the ‘Park’ or ‘Plaza’ is definitely 
located within the City of St. Louis by the United States Territorial 
Expansion Memorial Commission, and the general plans for its con- 
struction are approved by the executive order of the President . . . 
as a basis for the allotments of the funds necessary for its construc- 
tion . . . the bonds may all be sold and the proceeds derived from 
such sale delivered to the agency of the United States Govern- 
ae 


The Supreme Court of Missouri, as indicated by the passage 
quoted, is of opinion that all that is necessary before the city 
can legally pay $7,500,000 to the United States is that the President 
shall have adopted the project by executive order. The court does 
not require a prior commitment by the Federal Government of an 
amount three times the sum to be contributed by the city. 


The opinion of the Attorney General refuses to approve the pro- 
posed executive order of the President, on the ground that the city 
cannot be assured that the Federal Government’s share of the cost 
will ever be appropriated or allocated to the project. It is clear that 
if more funds are placed at the disposal of the President by Congress 
for projects of this type, he is not legally bound to allocate such 
funds to the completion of the project. The President, by allocating 
to the memorial such funds as are now available, cannot thereby 
bind Congress to appropriate additional funds. This is true because 
of the principle of the separation of powers which is inherent in our 
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form of government. It is beyond the power of the executive to 
interfere with the powers conferred on the legislature by the Consti- 
tution. People v. Capp, 61 Colo. 396, 158 Pac. 143 (1916); Hicks 
v. Davis, 97 Kan. 312, 154 Pac. 1030 (1916). The power to make 
a law is a legislative and not an executive function. United States 
v. Eleven Thousand One Hundred and Fifty Pounds of Butter, 
188 Fed. 157 (D. Minn. 1911), aff'd, 195 Fed. 657 (C. C. A. 8th, 
1912); Dyer v. Pease, 88 Fed. 978 (C. C. N. D. Ill. 1898), aff'd, 
176, U. S. 681, 20 Sup. Ct. 1025, 44 L. ed. 637 (mem. 1900). The 
chief executive has no real legislative functions. 6 R. C. L. 177. 
The appropriation of funds from the United States Treasury is a 
legislative function. No money can be drawn from the treasury 
but in consequence of appropriations made by law. U. S. Con- 
sTITUTION, Art. I, $9, par. 7. 

If the Missouri Enabling Act contained no provision as to when 
the city should pay the money to the United States, it is to be 
doubted whether the United States could rightfully accept $7,500,000 
unless it provided the full $22,500,000 for the memorial. But since 
the Supreme Court of Missouri has interpreted the Act as providing 
for a definite ascertainable time when the money may legally be 
paid over by the City of St. Louis, and it appears that the conditions 
by which such time is to be determined would be met by the terms 
of the proposed executive order, the conclusion might well have been 
reached that the United States would be justified in accepting the 
money from the city upon the issuance of the order. The court 
definitely discarded the suggestion that the city must wait until the 
Federal Government has made a commitment of funds to three times 
the amount raised by the city. The situation illustrates the fact 
that it is important, to avoid delay and controversy, that all state 
acts of a similar nature should make that point clear. In cases in 
which the state act makes no provision concerning the time of pay- 
ment, it is submitted that the conclusion reached by the Attorney 
General, that the full amount of the expected Federal funds must 
be appropriately or firmly allocated to the project before the United 
States can accept the municipal money, is legally as well as ethically 
correct. 

That the President was guided by the opinion of the Attorney 
General is evidenced by Executive Order No. 7253, Dec. 21, 1935. 
Instead of attempting to proceed with the entire project of “estab- 
lishing and constructing” the memorial, this order narrows the pres- 
ent scope of the project to “acquiring and developing the site.” For 
this purpose the President allocates $6,750,000 of remaining Emer- 
gency Relief Appropriation Act funds, and authorizes the acceptance 
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of $2,250,000 as the contribution from the City of St. Louis. The 
total of $9,000,000 is to be expended in acquiring, developing, and 
preserving the site for the memorial. Thus the Federal Government 
is accepting only so much of the municipal grant as will maintain 
the agreed proportion to the firm federal commitment. This prac- 
tical solution of the problem is but partial, however, and appears in 
no way to derogate from the importance of the legal problems in- 
volved which are considered in the opinion. }. BC. 





StuM-CLEARANCE AND Low-Cost HousinG Proyects—NATIONAL 
INDUSTRIAL ReEcOvERY Act, TITLE II—LEGALITY oF DEDICATION 
OF LAND FOR STREETS, PARKS, AND PLAYGROUNDS—RESTRICTION TO 
REASONABLY NEcESSARY FuNcTIONS.—The Federal Administrator 
of Public Works requested an opinion as to whether, in connection 
with the carrying out of low-cost housing and slum-clearance projects 
authorized under section 202 of the National Industrial Recovery 
Act, “the Government may, in a case where deemed necessary or 
advantageous to the project, dedicate land to the city or other public 
body for use (1) as a park or playground or (2) as a street.” Held, 
both questions answered affirmatively, “with the qualification, how- 
ever, that the function of any lands dedicated for use as parks or 
playgrounds must be incidental to the contemplated low-cost housing 
or slum-clearance projects and reasonably necessary in order to 
provide therefor proper light, air, approaches, etc., as distinguished 
from monumental, landscaping, scenic or similar functions.” Op. 
Att’y Gen., Sept. 16, 1935: Legality of Dedicating Land for Streets, 
Parks, and Playgrounds in Connection with Low-cost Housing and 
Slum-Clearance Projects. 

New problems of intergovernmental relations as well as of Fed- 
eral power have been engendered by the entry of the Federal Gov- 
ernment into the fields of low-cost housing, slum-clearance, and 
subsistence homesteads. The problem before the Attorney Gen- 
eral, while apparently one of federal power only, requires for its 
solution the assumption of a premise as to the latent intergovern- 
mental relations involved. 

The Attorney General decided the question upon reason alone, with 
no reference to case authority or construction of the Emergency Re- 
lief Appropriation Act of 1935 or Title II of the N.I.R.A., further 
than to find that the type of project concerned is authorized. The 
reasoning is adopted bodily from the Opinion of the Attorney Gen- 
eral of September 10, 1934, which considered a proposed dedication 
of land for roads, streets, walks, parks, and parkways in connection 
with subsistence homesteads projects: 
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“IT do not regard such dedication as necessarily a gratuity. It 
more nearly approximates the transfer of a liability, properly assum- 
able by the local authorities. Roads and streets, at least, are in- 
dispensable and it is hardly to be supposed that they are to be 
owned and maintaind indefinitely by the United States in a com- 
munity of private citizens who, as pointed out in the opinion of 
July 18, 1934, will have the political status of residents of the states 
and of the subdivisions thereof in which they live, with the right 
to have their needs for schools, etc., considered by the local authorities 
in like manner as other citizens.’ 


”? 


“The same reasoning is applicable here; ve 


As to the power of the Federal Government to dedicate land for 
the purposes enumerated, however, there is no further reasoning in 
the instant opinion, or either of the previous opinions relied upon. 
If such reasoning had been considered necessary, it would have been 
elemental to argue that the project itself was an exercise of the 
express constitutional power of Congress to appropriate for the gen- 
eral welfare, in an effort to relieve national unemployment, and that 
the power to dedicate streets, parks, and playgrounds to the state 
so that the completed project would be usable, is necessary to the 
exercise of the expressly granted power to spend. The government 
so argues in favor of its power to condemn land for slum-clearance 
projects in the case which is now before the Supreme Court. United 
States v. Certain Lands in Louisville, 78 F. (2d) 684 (C. C. A. 6th, 
1935). This argument was brushed aside by the Circuit Court of 
Appeals, but may fare better in the Supreme Court since the express 
recognition of the Hamiltonian theory of the general welfare power 
in United States v. Butler, 3 U. S. Law Week 373 (January 6, 
1936). If the question of the Federal Government’s power to dedi- 
cate land to the states could be reached by analogy to the power of a 
state to condemn land for the purpose of dedication to the Federal 
Government, there are several cases deserving examination. People 
ex rel. Trombley v. Humphrey, 23 Mich. 471, 9 Am. Rep. 94 (1871), 
held that it was beyond the power of the state to condemn land for 
the purpose of conveying it to the Federal Government for the erec- 
tion of a lighthouse. Darlington v. United States, 82 Pa. 382, 22 
Am. Rep. 76 (1876), held that it was beyond the power of a state 
to condemn land for the erection thereon of a federal court house. 
But the only recent case on the subject, Rudacille v. State Commis- 
sion on Conservation, 155 Va. 808, 156 S. E. 827 (1931), sustained 
the power of the state to condemn land for the purpose of conveying it 
to the United States for a national park. A case involving the same 
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substantive question was recently before the United States Supreme 
Court, but the decision, per curiam, was merely that petitioner, who 
sought to enjoin condemnation of his land by the state for convey- 
ance to the United States, had an adequate remedy at law. Via v. 
State Commission on Conservation and Development, 56 Sup. Ct. 
245, 80 L. ed. 143 (Mem. 1935); see note (1935) 4 Geo. Wasu. 
L. Rev. 130. 


The problems of intergovernmental relations involved arise because 
of the difficulty of finding some working system whereby the states 
and local subdivisions will be willing to codperate with the Federal 
Government in fostering the tax-exempt projects of slum-clearance, 
low-cost housing, and subsistence homesteads. It is easy to assume, 
for example, that the maintenance of streets is a “liability properly 
assumable by the local authorities,” and that the residents of such 
project areas “have the right to have their needs for roads, schools, 
etc., considered by the local authorities in like manner as other 
citizens.” Legally, these conclusions appear unassailable, even though 
the property in which such residents live must for some time be tax 
exempt as property of the United States. But how can the local 
authorities be made effectively to furnish these essential services if 
they do not wish to do so? Many localities look with disfavor upon 
the withdrawal of large tracts of land from their taxing power. They 
maintain that municipal facilities are available only because they are 
supported by taxation. See the submission of the Federal Admin- 
istrator of Public Works in Comptroller General's Decision No. 
A-65343, October 10, 1935. In that decision it was held that al- 
though municipalities were not willing to furnish fire and police pro- 
tection to government-owned projects, and the cost to the govern- 
ment of supplying these services directly was prohibitive, no portion 
of monies received from rentals in these projects could be paid to 
municipalities in lieu of real estate taxes to induce the local authori- 
ties to furnish the services. The Administrator of Public Works, 
being faced with facts rather than an abstract legal proposition, was 
quite anxious to arrange for the payment of a fraction of the rentals 
to secure the essential services. It may be, of course, that residents 
of these federal project areas can seek to mandamus the local au- 
thorities to furnish the services to which the Attorney General says 
they are entitled. Here again practical difficulties may loom large 
because of the necessary discretion as to most of these matters which 
is lodged in local officials. 


The restriction which the instant opinion attaches to the dedica- 
tion of land for parks and playgrounds within the projects to local 
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authorities, that the function must be reasonably necessary in order 
to provide “proper light, air, approaches, etc., as distinguished from 
monumental, landscaping, scenic, or similar functions” seems rather 
reactionary in view of the growing tendency of courts to regard 
aesthetics as an end sufficient in itself to justify exercise of power 
of eminent domain, and even of the police power, by states and mu- 
nicipal authorities. Cf. General Outdoor Advertising Co., Inc., et al. 
v. Department of Public Works, 193 N. E. 799 (Mass. Sup. Jud. 
Ct., 1935), note (1935) 15 B. U. L. Rev. 337, (1935) 20 Sr. 
Louis L. Rev. 179, (1935) 21 Va. L. Rev. 817; Light, Aes- 
thetics in Zoning, (1930) 14 Minn. L. Rev. 109; Baker, Aesthetic 
Zoning Regulations, (1926) 25 Micu. L. Rev. 124; Baker, Mu- 
nicipal Aesthetics and the Law, (1926) 20 Itt. L. Rev. 546; Chand- 
ler, The Attitude of the Law Toward Beauty, (1922) 8 A. B.A. J. 
470. M.E. U. 





RECENT CASES 


ConFiict or Laws—AcTION ON JUDGMENT OF OTHER STATE FOR 
Taxes Due STaATE—FULL FAITH AND CreEDIT.—A municipal corpo- 
ration of Wisconsin assessed taxes against an Illinois corporation for 
income earned in Wisconsin. Judgment was recovered in Wisconsin 
on the assessment, but satisfaction was not obtained. Action was 
brought on the judgment in the United States District Court in 
Illinois. The question of whether the federal courts of one state 
should entertain action on a judgment of a court of another state 
founded on a tax claim was certified to the Supreme Court of the 
United States. Held, “a judgment is not to be denied full faith and 
credit in state and federal courts merely because it is for taxes.” 
Milwaukee County v. M. E. White Co., 3 U. S. Law Week 255, 
56 Sup. Ct. 229, 80 L. ed. (adv. op.) 155 (U. S. 1935). 


Attaining landmark stature from the moment of its announcement, 
this decision came as a surprise to many in the legal profession. The 
general understanding which previously obtained is expressed in 
ConFiict oF Laws RESTATEMENT, (Am. L. Inst. 1934) § 443 and 
§610, which states that the courts of one state will not recognize 
the tax claims and judgments of other states, and that “full faith 
and credit” does not require such recognition. 


The direct authority of this case is confined to instances where 
the tax claim is reduced to judgment in the taxing state before action 
is brought on it abroad. No opinion is expressed as to cases where 
no judgment has been obtained but the tax is due, either auto- 
matically as a matter of law, or as a result of an assessment by an 
administrative officer. Not without significance, however, is the 
Court’s observation made in passing this question: “Whether one 
state must enforce the revenue laws of another remains an open 
question in this Court.” So the possibility of the United States 
Supreme Court’s interpreting the “full faith and credit clause” of 
the Constitution as requiring one state to enforce the revenue laws 
of another even where no judgement has been obtained, is no longer 
too remote to merit serious consideration. 


The first application of the rule that one state will not enforce 
the revenue measures of another is attributed to Lord Hardwicke 
in Boucher v. Lawson, Cas. temp. Hardwicke 85 (1735). In this 
case a Portugese contract contemplating an export to England con- 
trary to a Portugese revenue law was held valid for the reason that 
a different rule would harm English commerce. The next case arose 
in America. Ludlow v. Van Renssalaer, 1 Johns. 93 (N. Y. 1806). 
A promissory note made in France was void under French law for 
lack of the proper revenue stamp. The court dismissed this objec- 
tion to action on the note with the remark that, “this court does not 
sit to enforce the revenue measures of a foreign country.” The 
English court reached the same result in a similar case. James v. 
Catherwood, 3 Dowl. and Ry. 190 (1823). Up until 1861, the 
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English courts cited as the reason for the rule, “the general benefit 
of free trade.” See Emperor of Austria v. Day, 3 DeG. F. and J. 
217, 242, 45 Eng. Reprint 861. Thereafter, the rule has been literally 
enforced upon authority, no reason being cited. Queen of Holland 
v. Drukker, 1 Ch. Div. 877 (1928); note (1929) 3 Camps. L. J. 
443. These cases seem to establish the proposition that the common 
law countries will not enforce the revenue measures of foreign na- 
tions for the reason that this is liable to work an interference with 
free trade. Note (1929) 29 Cor. L. Rev. 782. 

The question at hand is whether the “full faith and credit” clause 
of the Federal Constitution alters this rule with regard to relations 
between the states. In the first case arising in the United States 
in which one state sought to enforce its tax claims in the courts 
of another state, the action was allowed. The court did not seem 
to be aware of any rule against this. Holshouser v. Copper Co., 
138 N. C. 248, 50 S. E. 650 (1905). The next case denied the 
action, citing the ancient rule. State of Maryland v. Turner, 75 
Misc. 9, 132 N. Y. S. 398 (1911), (1912) 12 Con. L. Rev. 60. 
Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921), adverse 
comment: (1922) 7 Corn. L. Q. 245, favorable comment: (1920) 
33 Harv. L. Rev. 840, is the American case generally cited for the 
proposition that one state does not enforce the revenue laws of 
another. It has been objected that the point was not clearly necessary 
to the holding in the case, because the court rested its decision mainly 
on the contention that the assessment of the tax and the judgment 
thereon was a violation of “due process.” BEALE, CONFLICT OF 
Laws (1935) § 610.1; (1929) 29 Cor. L. Rev. 782. Relying 
upon this case, the inferior courts of New York have refused to 
recognize tax laws of other states in two subsequent cases. Mat- 
ter of Anita Bliss, 121 Misc. 773, 202 N. Y. S. 185 (1930); Estate 
of Martin, 136 Misc. 51, 240 N. Y. S. 393 (1930). In none of 
these cases did the court consider the question with relation to the 
constitutional provision under discussion. All of the cases applying 
the rule arose in New York. North Carolina is contra. 

In the case of Moore v. Mitchell, 30 F. (2d) 600, 65 L. R. A. 
1354 (1929), the Federal Circuit Court of Appeals for New York 
purported to hold that an action could not be brought in New York 
for taxes due another state. The Supreme Court held, on appeal, 
that this question was not involved, because of a defect in the right 
of the plaintiff to bring the action. 281 U. S. 18, 50 Sup. Ct. 175, 
74 L. ed. 675 (1930). The concurring opinion of L. Hand, C. J., 
in the circuit court is valuable because it is the only American judicial 
opinion giving a reason for the rule under discussion. The reason 
is the pure invention of its author, who admits he has been unable 
to find any in the books. The reason he offers is, that it might prove 
embarrassing for the courts of one state to be called upon to scrutinize 
the relations of a foreign state with its citizens. When we consider 
the easy availability of the statutes and decisions of all the states, and 
the deference paid by the courts of one state to the decision of the 
courts of other states, there seems to be no more basis for this 
reason in practice than there is in history. 
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Last February, the Supreme Court of the United States decided 
the case of Broderick v. Rosner, 246 U. S. 629, 55 Sup. Ct. 218, 
79 L. ed. 619 (1935). New York has a statute imposing double 
liability upon stockholders of New York banks, vesting the cause 
of action in an executive officer, whose duty it is to assess the 
amounts needed to satisfy creditors when necessary. In the Broderick 
case the officer made the assessment against the defendant and 
brought action in New Jersey to collect it. A New Jersey statute 
forbad such actions unless brought in a special manner which was 
so impracticable as effectively to deny recovery. The highest court 
in New Jersey dismissed the action, but the Supreme Court of the 
United States reversed this holding on the ground that, “full faith 
and credit requires that this suit be entertained.” The case is cited 
to show the tendency of the Court to be liberal in its interpretation 
of the requirements of this provision of the Constitution. 

It is clear that among the several states of the Union, neighborly 
cooperation in enforcing revenue measures of sister states can have 
no adverse effect upon commerce. Therefore, the reason for the 
rule among nations has no application among the states. There is 
conflict of authority in the states and the question is open in the 
Court which must ultimately decide it. The tendency of that Court, 
well illustrated in the instant case, is to give a liberal interpretation 
to the constitutional requirement of full faith and credit. It may 
reasonably be hoped that one state will be required to enforce the 
tax statutes of another in a proper action, particularly when there 


has been an assessment by a competent administrative official. 
Ww. A. Lb. 


MunicipaAL CoRPORATIONS—POWER TO CONTRACT—DELEGATION 
oF PowER—VALIDITY OF CONTRACTS WITH FEDERAL PusBLic Works 
ADMINISTRATION.—In 1933 the City of Kennett, Missouri, voted to 
issue bonds to provide for the erection of a municipal electric light 
plant, which it was authorized by the Revised Statutes of Missouri 
(1929) to “erect, purchase, acquire, maintain and operate.” There- 
after it applied to the Federal Emergency Administration of Public 
Works (PWA), created by Section II of the National Industrial 
Recovery Act (NIRA) 48 Srar. 200 (1933), 40 U. S. C. § 402 
(1934), for funds of the United States with which to build the plant. 
PWA agreed to loan the city $120,000, by purchasing that amount 
of the latter’s bonds, and in addition to grant to the city an amount 
not to exceed 30% of the cost of the labor and material used in build- 
ing the plant. In consideration of the grant, the city covenanted, 
among numerous other matters set out at length in the written agree- 
ment, that the selection and purchase of materials, and the employ- 
ment and standards of labor in connection with the construction proj- 
ect, would be subject to rules and regulations adopted by the Federal 
Government to carry out the purposes and control the administration 
of the NIRA. The Arkansas-Missouri Power Company, an Arkan- 
sas Corporation owning and operating an electrtric plant in the city 
under a nonexclusive franchise, and a taxpayer of the city, brought 
suit in the Federal District Court of the United States for the Eastern 
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District of Missouri to enjoin the city and its officers from erecting 
the plant with funds to be obtained from the Federal Government 
under the loan and grant agreement, and also to enjoin Mr. Harold 
L. Ickes, Administrator of PWA, from making the loan and grant. 
The district court dismissed the bill for want of equity. Held, dis- 
missed as to the Federal Administrator of Public Works for want 
of jurisdiction; injunction granted to restrain the city and its officers 
from proceeding with the contract, on the ground that they did not 
have the power to execute the loan and grant agreement because the 
agreement would constitute an unlawful delegation by the city to 
the Federal Government of the city’s legislative authority. Arkansas- 
Missouri Power Co. v. City of Kennett, Mo., et al., 78 F. (2d) 911 
(C. C. A. 8th, 1935). 

In directing that the city be enjoined from performing its contract 
with PWA, the court applied the principle that a municipality, in the 
absence of special authority, is without power to delegate any author- 
ity or duty requiring an exercise of discretion vested in such body. 
I Dittion, Municipar Corporations (5th ed.) § 244; I McQuliL- 
LAN, MunNIcIPAL Corporations (2d ed.) pp. 982-997. This prin- 
ciple is too well established by the numerous decisions upholding it 
to require comment. Its application to the instant case, however, 
presents a novel question, especially since the case might have been 
disposed of on other grounds. Municipal corporations in Missouri 
have no general power to enter into contracts. Their powers in this 
connection are in general derived by implication from express powers 
conferred by state statutes. Implied powers are those powers only 
that are essential to carrying out some power expressly granted. 
Tooke, Construction and Operation of Municipal Powers (1933) 7 
TEMPLE L. Q. 267. The state statute here expressly authorizes the 
City Council to “erect, purchase, or acquire” an electric plant, and, 
by necessary implication, authorizes it to enter into contracts essential 
to the accomplishment of this purpose. The contract with PWA, 
here in question, does not appear upon close scrutiny to be essential 
to the construction of the plant. In essence, it is a collateral agreement 
in which the city covenants, for a valuable consideration, to incorpo- 
rate in all of its contracts relating to the actual construction of the 
plant, provisions prescribed by PWA in consonance with the purposes 
of the NIRA. It would seem to follow, therefore, that this agreement 
was invalid in its inception, regardless of the particular provisions 
therein. The court, however, held the contract void, not on the ground 
that the city was without power to enter into a contract with reference 
to such a subject, but because it found that the provisions therein 
contained constituted, in effect, an unwarranted delegation of the 
city’s discretionary power in constructing the plant. Menominee and 
Marinette Light and Traction Co. v. City of Menominee, Mich. et 
al.,2 U. S. Law Week 1120 (W. D. Mich., No. E-814, Aug. 6, 1935) 
semble; Illinois Power and Light Corp. v. City of Centralia, IIl., 
3 U. S. Law Week 20 (E. D. Ill., No. E-768-D, Aug. 1, 1935). 
Contra: Interstate Power Co. v. City of Cushing, Okla., 3 U. S. 
Law Week 136 (W. D. Okla., No. 1719, Oct. 12, 1935). Upon gen- 
eral principle, there is no delegation of discretionary power, where 
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those upon whom such power is conferred adopt or prescribe a rule 
or standard controlling the actions of others employed in carrying the 
power into execution. The contract here, it is true, permits PWA 
to prescribe rules and regulations which shall govern in the work of 
construction. Such rules and regulations, however, are expressly 
limited by the contract to those which “carry out the purposes and 
control the administration of the NIRA.” Does this express limita- 
tion form a reasonable standard, adopted by the city in carrying into 
execution its discretionary power with reference to the construction 
work? The answer to this question necessarily requires reference 
to the NIRA and the rule therein laid down governing the action 
of federal administrative officers in executing its provisions. It is 
submitted, however, that if by adoption of the standard contained 
in a federal statute or otherwise, the city laid down a rule governing 
the actions of PWA under this contract, it did not lose control of the 
work of construction of its electric plant, but instead effectively and 
appropriately exercised its powers in regard thereto when it signed 
the contract. 

Following the decision in this case, and because of doubts created 
by it, PWA and various municipalities, with which it had previously 
contracted to make loans and grants upon terms similar to those em- 
bodied in the City of Kennett agreement, mutually agreed to termi- 
nate these agreements. Concurrently with their termination, however, 
PWA made offers to the municipalities concerned to buy their bonds 
and make grants to them for the purpose of constructing their res- 
pective municipally owned electric plants. Acceptance of these of- 
fers by the municipalities is by actual performance of conditions 
prescribed by PWA. U. S. Government’s brief in the case of Okla- 
homa Utilities Company v. Harold L. Ickes, Administrator of the 
Federal Emergency Administration of Public Works, et al, in the 
United States Court of Appeals for the District of Columbia, pages 
85-87, 107-136, and 143-146. In other words, an offer looking to- 
wards a unilateral contract is substituted for the prior bilateral agree- 
ment in order to remove the objection founded upon the delegation 
of legislative power or duty under the bilateral agreement. Thus the 
instant case has developed a situation presenting contrasts between 
legality and actuality. The unilateral contracts, which would appear 
to be immune to the type of legal attack which was successful against 
the bilateral contracts, actually place the Federal Government in a 
position of greater control over the construction work done under 
the “discretionary” direction of the local officials. When the bilateral 
form of contract was in use, the municipality concerned could bargain 
as to the provisions of the contract. 

The decision of the Supreme Court of the United States in United 
States v. Butler et al., Receivers of the Hoosac Mills, 3 U. S. Law 
Week 373, may become controlling in PWA loan and grant cases, 
if the Federal constitutional question can be raised by the power and 
light companies. In that case the Court held that appropriations to 
be expended through benefit payments under crop-reduction contracts 
with farmers were not within the constitutional powers of Congress, 
because appropriations and contracts constituted a “scheme for pur- 
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chasing with Federal funds submission to Federal regulation of a 
subject reserved to the States.” 


In the instant case the circuit court of appeals avoided the Federal 
constitutional question of the validity of Title II of the NIRA by 
ruling that the interest of the company in the subject-matter of the 
litigation was not sufficient to permit it to raise the question. Note 
(1908) 21 Harv. L. Rev. 438; note (1934) 47 Harv. L. REv. 677; 
note (1931) 31 Cor. L. Rev. 888. 

The opinion cites the case of Commonwealth of Massachusetts v. 
Mellon, Secretary of the Treasury, et al., 262 U.S. 447, 43 Sup. Ct. 
597, 67 L. ed. 1078 (1923), as authority for the court’s action in thus 
classifying the suit as one not of a justiciable character, and hence 
beyond the contemplation of the constitutional grant of judicial 
power. T. L. McC. 


SEecurITIES REGULATION—FEDERAL—SEcuRITIES Act oF 1933— 
Jupicta, Review oF ComMission’s RuLIncs—PostaL POWER AS 
Basis FOR FEDERAL SECURITY REGULATION—RULES AND REGULA- 
TIONS OF COMMISSION—VALIDITY AND EFFECT—WITHDRAWAL OF 
REGISTRATION STATEMENT—POWER OF CoMMISSION To IssUE SuB- 
P@NA.—The Securities and Exchange Commission, believing that 
there were untrue statements and omissions in a registration state- 
ment filed pursuant to sec. 6 of the Securities Act of 1933, 48 Star. 
74, 48 Star. 905, 15 U. S. C. § 77a et seg. (1934), directed that a 
hearing be held to determine whether a stop order should be issued 
to suspend the effectiveness of the registration statement. Pending 
the hearing twenty days elapsed, and the statement became effective 
by operation of law. The issuer failed to appear at the hearing, al- 
though notified and subpoenaed by the Commission, and he attempted 
to withdraw the registration statement. Acting under authority of 
one of its regulations, the Commission refused to permit withdrawal 
of the statement. The regulation allowed withdrawal of registration 
statements upon consent of the Commission given with due regard 
to the public interest and the protection of investors. The issuer 
filed a petition, pursuant to § 9(a) of the Act, in the Circuit Court 
of Appeals, for a review of the Commission’s order refusing to per- 
mit withdrawal. The Commission applied to the District Court, pur- 
suant to § 22 (b), for an order directing the registrant to obey its 
subpeena, and the order was granted. Securities and Exchange Com- 
mission v. Jones, 12 F. Supp. 210 (S. D. N. Y. 1935). The appeal 
from this order was combined with the original petition in the Cir- 
cuit Court of Appeals. Held, (1) that the jurisdiction of the court 
extended only to the review of final orders of the Commission and 
not to interlocutory or procedural rulings such as the one in question ; 
(2) that it is within the Constitutional power of Congress to require 
that all securities, before mails are used, be registered; that a rule 
sanctioning a denial of permission to withdraw a registration state- 
ment is necessary and proper in the effective administration of the 
Act; that the Act empowers the Commission to subpoena witnesses 
to appear and testify at the kind of hearing proposed. Jones v. Se- 
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curities and Exchange Commission, 79 F. (2d) 617 (C. C. A. 2d, 
1935). Docketed in U. S. Sup. Ct., Dec. 17, 1935. 

The case is the first involving federal regulation of securities to 
reach the Supreme Court. A number of important points are involved, 
including (1) the extent of judicial review of rulings of the Com- 
mission, (2) the use of the postal power as a basis for federal secu- 
rity regulation, (3) the validity and effect of rules and regulations 
made by the Commission, and (4) the Commission’s power to compel 
the attendance of witnesses at its hearings. 

(1) The Act simply says that “an order of the Commission’”” may 
be reviewed by the Circuit Court of Appeals, but the only activities 
of the Commission designated by the Act as “orders” are stop orders 
and orders suspending the effectiveness of defective registration state- 
ments until amended. It hardly seems likely that Congress intended 
that every interlocutory and procedural ruling by the Commission 
should be subject to court review. Such rulings by the Federal Trade 
Commission are not reviewable. Chamber of Commerce of Minne- 
apolis v. Federal Trade Commission, 280 Fed. 45 (C. C. A. 8th, 
1922). Nor were those made by the First National Labor Relations 
Board, whose orders were reviewable in the same manner as those 
of the Federal Trade Commission. Ames Baldwin Wyoming Co. v. 
National Labor Relations Board, 73 F. (2d) 489 (C. C. A. 4th, 
1934) ; Guide Lamp Corp. v. National Labor Relations Board, 76 
F. (2d) 370 (C. C. A. 7th, 1935). Practically, allowing court review 
of interlocutory orders would be furnishing a device to hamper and 
delay the effective functioning of the Commission. 

(2) The power of Congress over the mails (U. S. Consr., Art. I, 
§ 8, cl. 7) is plenary and includes the power to determine what shall 
be carried in the mails and what excluded therefrom. Ex parte Jack- 
son, 96 U. S. 727, 24 L. ed. 877 (1877); In re Rapier, 143 U. S. 
110, 12 Sup. Ct. 374, 36 L. ed. 93 (1892); Public Clearing House 
v. Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. ed. 1092 (1904). 
Probably because the problem of the freedom of the press is so in- 
extricably involved, it is generally stated by the courts that the exer- 
cise of the postal power is limited by the Bill of Rights, as are all 
of the enumerated powers of Congress. See Ex parte Jackson, supra, 
at 732-735; In re Rapier, supra, at 133; United States ex rel. Mil- 
waukee Publishing Co. v. Burleson, 255 U. S. 407, 430-436, 41 Sup. 
Ct. 352, 65 L. ed. 704 (1921). Matter which Congress deems in- 
jurious to the public may be excluded, even though that body have 
no primary power to regulate the thing excluded, and though the reg- 
ulations are quite unrelated to the business of transporting the mails. 
Ex parte Jackson, supra; In re Rapier, supra (lotteries) ; Tyomies 
Publishing Co. et al v. United States, 211 Fed. 385 (C. C. A. 6th, 
1914); Coomer v. United States, 213 Fed. 1 (C. C. A. 8th, 1914) 
(obscene matter); Grimm v. United States, 156 U. S. 604, 15 Sup. 
Ct. 470, 39 L. ed. 550 (1895) (matter, not itself obscene, but relating 
to the obtaining of obscene matter) ; Public Clearing House v. Coyne, 
supra; Missouri Drug Co. v. Wyman, 129 Fed. 623 (C. C. Mo. 1904) 
(fraudulent matter). Information as to ownership and advertise- 
ments may be exacted from newspapers as a condition precedent to 
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their being granted the low second class mail rates. Lewis Publishing 
Co. v. Morgan, 229 U. S. 288, 33 Sup. Ct. 867, 57 L. ed. 1190 (1913). 
In that case, however, the court made it clear that its decision related 
solely to the granting of the second class privilege and did not sup- 
port a general power of exclusion of harmless matter by way of 
condition imposed. 229 U. S. at 316. States may require registration 
of all securities, good and bad, as a reasonable method of preventing 
the sale of fraudulent securities, without violating the Fourteenth 
Amendment. Hall v. Geiger-Jones Co. et al., 242 U.S. 539, 37 Sup. 
Ct. 217, 61 L. ed. 480 (1917) ; Caldwell v. Sioux Falls Stock Yards 
Co. et al., 242 U. S. 559, 37 Sup. Ct. 224, 61 L. ed. 493 (1917) ; Mer- 
rick et al v. Halsey & Co. et al., 242 U. S. 568, 37 Sup. Ct. 227, 61 
L. ed. 498 (1917). Numerous state cases are to the same effect. Note 
(1933) 87 A. L. R. 45. It would seem that a regulation by Congress 
that all securities be registered before the mails are used in selling 
them, is a reasonable method, of effectuating its undoubted power to 
deny the use of the mails in preventing transactions in fraudulent 
securities. Being reasonable, it does not violate the Fifth Amend- 
ment. It is worthy of note that the instant case is free from the more 
perplexing question which may arise, for instance, in connection 
with the Public Utility Holding Company Act of 1935, 15 U. S.C. A. 
§ 79, of whether the use of the mails may be denied altogether io 
the person who does not comply with the statute. The “fraud order,” 
whereby all mail addressed to a person involved in a fraudulent 
scheme, whether relating to the scheme or not, is valid. Public Clear- 
ing House v. Coyne, supra. 

(3) The reasonableness of a rule of the Commission refusing to 
allow the withdrawal of registration statements in all cases seems 
clear. If an issuer were allowed to file and withdraw his statement 
a number of times, making only slight changes each time, the Com- 
mission’s hands would be tied in the administration of the Act. The 
method here proposed, of keeping the statement on file, holding a 
hearing to check up on the truthfulness and completeness of the in- 
formation contained therein, and then requiring amendments or issu- 
ing a stop order, is better designed to prevent the use of the mails 
in worthless security transactions and to protect investors. 

(4) The Commission is authorized by § 19 (b) of the Act to sub- 
poena witnesses for the purpose of any “investigation” necessary for 
the enforcement of the Act. Sections 8 (d) and 8 (e) direct the 
Commission, when it appears that a registration statement contains 
untrue statements or omissions, to hold a hearing and make an “‘ex- 
amination” to determine whether amendments or a stop order are 
necessary. In the instant case, the registrant contended that the Com- 
mission was conducting an “examination” rather than an “investiga- 
tion” and therefore it could not take advantage of the power conferred 
by § 19 (b), to subpcena witnesses and compel their attendance at 
the proceeding. No such operative distinction between the two words, 
however, can be supported. Note (1935) 44 Yare L. J. 819. Nor 
should the provisions in § 8 (e) that the failure of an issuer or under- 
writer to codperate in an examination shall be ground for the issu- 
ance of a stop order be considered as a statement of the extent of 
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the Commission’s power to enforce attendance at hearings, because, 
among other reasons, a stop order would operate to the detriment 
of the innocent as well as the contumacious, a result which could 
be avoided by the use of the subpcena. 

The commerce power as a basis for security regulation was argued 
in the Circuit Court of Appeals, but the court rested its decision solely 
upon the postal power. In the Supreme Court the commerce question 
will undoubtedly be argued again and quite possibly may be the basis 
of decision. W. H. M. 








TRADE-MARKS — NUMERALS AS TRADE-Marks — DESCRIPTIVE.— 
Applicant appealed from a refusal of the Examiner of Trade-Marks 
to register for use on gasoline the numeral “76.” The octane or 
Baumé gravity ratings of gasoline are given in numerical values. It 
appears that the number “76” refers to the octane or Baumé gravity 
rating of applicant’s gasoline. Held, per Spencer, First Assistant 
Commissioner, that numeral “76” is descriptive and therefore not 
registrable. Ex Parte Union Oil Company of California, 27 U. S. 
P. Q. 24 (1935). 

The holding in the instant case is eclipsed in importance by the 
dicta concerning (1) the policy of the Patent Office regarding regis- 
tration of numerals as technical trade-marks, (2) the effect of public 
appreciation of the descriptive significance of the trade-mark and (3) 
the effect of applicant’s intent in adopting the trade-mark. 

The specific question relating to the validity of naked numerals as 
trade-marks appears never to have been determined. See Goldsmith 
Silver Co. v. Savage, 229 Fed. 623, 626 (C. C. A. Ist, 1916). There 
are judicial expressions on the subject, however, some courts viewing 
the question from one standpoint and some from another. See Bur- 
ton v. Stratton et al., 12 Fed. 696, 700 (C. C. E. D., Mich., 1882). 
But see William H. Keller, Inc. v. Chicago Pneumatic Tool Co., 
Chicago Pneumatic Tool Co. v. Keller Pneumatic Tool Co., 298 Fed. 
52, 59 (C. C. A., 7th, 1923); Dissent of Putnam, J., in Goldsmith 
Silver Co. v. Savage, 629, supra (1916); 16 Cor. L. Rev. 617. No 
monopoly can be claimed of numerals used descriptively to indicate 
size. Coats v. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 
37 L. ed. 847 (1892) ; Keller v. Chicago Tool Co., supra. 

Numerals may become a vital part of a valid trade-mark when com- 
bined with a word, name or some other sign or symbol. See Shaw 
Stocking Co. v. Mack et al., 12 Fed. 707, 711 (C. C. N. D., N. Y., 
1882) ; Dennison Mfg. Co. v. Sharf Tag Label and Box Co., 12 Fed. 
625, 628 (C. C. A. 6th, 1905); Humphrey's Specific Homeopathic 
Medicine Co. v. Wenz, 14 Fed. 250, 253 (C. C. D., N. J., 1882). 

Dicta in the principal case suggests that naked numerals, arbitrarily 
selected for their fanciful value, having no connection with the goods 
other than indicating origin, may be valid, technical trade-marks, sub- 
ject to exclusive appropriation and entitled to registration. 

Also it is suggested that the public’s nonappreciation of the de- 
scriptive significance of a trade-mark is unimportant. In support of 
this holding the Assistant Commissioner relies on Walgreen Co. v. 
Godefroy Mfg. Co., 454 O. G. 530, 24 U. S. P. Q. 77 (1934), and 
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In re Hercules Powder Co., 241 O. G. 1157, 46 App. D. C. 52 (1917). 
Walgreen Co. v. Godefroy Mfg. Co., supra, relates to nonregistrabil- 
ity of descriptive foreign words, while Jn re Hercules Powder Co., 
supra, holds the word “‘Infallible” as applied to smokeless powder to 
be descriptive and therefore not registrable as a trade-mark. There 
is a dictum in the latter case, however, indicating descriptive foreign 
words although meaningless to the public generally, are within the 
meaning of the Trade-Mark Act prohibiting the registration of de- 
scriptive words as trade-marks. Foreign words and phrases merely 
descriptive of the character or quality of goods have long been held 
by the courts nonappropriable as trade-marks. Dadirrian v. Yacubian 
et al., 98 Fed. 872 (C. C. A., Ist., 1900); Selchow et al. v. Chaffee 
& Selchow Mfg. Co., 132 Fed. 996 (S. D., N. Y., 1904). 

The cases relied upon by the Assistant Commissioner holding de- 
scriptive foreign words nonappropriable as trade-marks do not appear 
decisive authority on the effect of the public’s appreciation of the 
descriptive significance of trade-marks. In holding certain trade- 
marks valid and infringed, the courts have considered the descriptive 
significance of the marks as understood by the general public. M. J. 
Breitenbach Co. v. Spangenberg et al., 131 Fed. 160 (C. C. S. D., 
N. Y., 1904) ; Lambert Pharmacal Co. v. Kalish Pharmacy, 219 Fed. 
323 (C. C. S. D., 1911); cf. Orange Crush Co. v. California Crushed 
Fruit Co., 297 Fed. 892, 54 App. D. C. 313 (1924). The courts have 
also held the understanding of the consuming public to be the 
controlling factor in the use of misleading trade-marks. Ohio Leather 
Co. v. Federal Trade Commission, 45 F. (2d), (C. C. A., 6th, 1930). 
The mere fact that manufacturers are not deceived is unimportant. 
Masland Duraleather Co. et al. v. Federal Trade Commission, 34 F. 
(2d) 733, (C. C. A., 3d, 1929). The courts have granted split relief 
in cases where the mark had one meaning to the general public and 
another to the trade. Bayer Co., Inc. v. United Drug Co., 272 Fed. 
505 (D.C. S. D., N. Y., 1921) ; Ford v. Foster, L. R. 7 Ch. App. 611 
(1872); cf. Vibroplex Co., Inc. v. J. H. Bunnell & Co., Inc., 23 F. 
(2d) 490 (C. C. A., 2d, 1928). 

It would seem that the understanding of the general public is of 
some importance and in some cases may be decisive. Descriptive 
words used arbitrarily as far as the public’s understanding is con- 
cerned seem proper marks entitled to protection. 

The applicant in the instant case alleged that the trade-mark “76” 
was adopted during and as a result of the Bicentennial Exposition and 
is used because of its historical connotations only. The dictum in the 
Assistant Commissioner’s decision indicates that the effect of the ap- 
plicant’s intent in adopting the trade-mark is of no importance, if in 
fact, the mark is descriptive of the goods upon which it is used. This 
dictum should be compared with a statement in Ex Parte Pillsbury 
Flour Mills Co., 450 O. G. 3 (1934) where the Assistant Commis- 
sioner said, “A descriptive term is any one that would normally and 
naturally be employed by a manufacturer in describing the particular 
goods upon which the mark is used.” A fair interpretation of this quo- 
tation would seem to indicate that the manufacturer’s intent should be 
given great weight, and perhaps be controlling. L. D. D. 





